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Proce!lngs had before the Honorable

7 JAMES ARTHUR RAY, Court of Appeals

Case No 1 CA-CR 11-0895

1
1 IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
2 WARREN R DARROW, Judge, taken on Tuesday, March 1,
2 FOR THE COUNTY OF YAVAPAL
5 3 2011, at Yavapa: County Superior Court,
4 STATE OF ARIZONA, 4 Division Pro Tem B, 2840 North Commonwealth Drive,
5 plaintiff, 5 Camp Verde, Arizona, before Mina G. Hunt, Certified
3 vs Case No. V1300CR201080049 6 Reporter within and for the State of Arizona.
7
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. APPEARANCES OF COUNSEL" 4

1
1 PROCEEDINGS
2 For the Plaintiff:
2 (Partial transcript -- resuming foliowing
3 YAVAPAI COUNTY ATTORNEY'S OFFICE 3 sealed proceedings.)
BY: SHEILA SULLIVAN POLK, ATTORNEY
4 BY. BILL R. HUGHES, ATTORNEY w4 THE COURT- We are on the record in the
255 East Gurley
5 Prescott, Arizona 86301-3868 nuem 5 State of Arizona versus James Arthur Ray, with
6 wusw 6 Mr. Ray present represented by Mr. Li, Mr. Brian
For the Defendant. wusav 7 and Ms. Do. And the state i1s represented by
7 nusm 8 Mr. Hu
‘ . ghes and Ms. Polk.
THOMAS K. KELLY, PC
8 BY THOMAS K. KELLY, ATTORNEY s 9 We can continue with the pretrial. There
425 East Gurley
9 Prescott, Arzona 86301-0001 wisw 10 was a juror who called in and was -- his wife
wisosw 11 called in. He was very 1ll, feels better and is on
10 MUNGER TOLLES & OLSON, LLP 12
BY: LUIS LI, ATTORNEY 1015 09AM his way. So we should have the full complement of
11 2;5 ;:\:Jtﬁ goal /;TIORNiY wsam 13 the jurors who can be sworn in when we start the
ran venu
12 Thirty-fifth Floor w14 actual trial session.
13 Los Angeles, California 90071-1560 wiseam 18 But I just wanted to conduct pretrial at
1 MUNGER TOLLES & OLSON, LLP v 16 this time.
4 BY: MIRIAM L. SEIFTER, ATTORNEY
560 Mission Street woism 17 And, Lionel, if you would help me out and
156 San Francisco, California 94105-2907 w18 distribute some preliminary instructions.
16 wisaam 19 And also I've got some coples of the
17 wissw 20 Indictment in the form that the clerk will read the
:‘lg wsam 21 charges. I would like you to look at those now
20 wiswn 22 There were some suggestions for changes that were
g; nwssw 23 made by the defense. And some of them were
23 oo 24 appropriate, In my view.
%g wieom 25 I want you to make whatever records you

Mina G Hunt (928) 554-8522 Mina G Hunt (928) 554-8522
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wswm 1 want to, Mr. Li. The main thing I did not add was wesan 1 plea of not Mty or the announcing of the plea of
oew 2 the causation at this point. If you wanted to make wwow 2 DO guilty afterwards.
weesw 3 further record on a preliminary instruction as to onome 3 Any problem with reading the charges and

4 causation, please do so. w4 the plea in that fashion?
. 5 MR. LI: Your Honor, causation is an important wwewm D MR. HUGHES: No, Your Honor.
wwsa 6 issue In this case. We feel the jurors should be wioew O MR. KELLY: Judge, I do have a comment in that
w7 aware of it throughout the trial. I would like to w7 Fegard. I noticed some handwntten language on the
wew 8 reference it in opening. And it's the standard weew 8 bottom. Members of the jury, to these charges the
osmaw 9 Instruction. It will be given at the end of the wns 9 defendant has entered a plea of not guilty. We
wwsw 10 case. It is a relevant issue to this case, and wsun 10 would request that my client's name be substituted
e 11 we'd ask that the Court include it in the wen 11 with "the defendant” consistent with the
weww 12 preliminary instruction. wwwn 12 INdictment.
wieem 13 THE COURT: Mr. Hughes? wnam 13 THE COURT: To these charge Mr. Ray has
e 14 MR. HUGHES: Your Honor, with respect to wenw 14 entered a plea of not guilty.
wwsa 18 causation, certainly causation I1s an issue. wwsem 15 Tania, go ahead and make those changes.
wwew 16 However, the defendant's language regarding cause, | wsow 16 With regard to various legal issues, 1
wessw 17 T guess, we think is not the appropriate language wwam 17 wanted to cover those and just ask counsel first if
wesae 18 that should be provided. Nor does it need to be wwsan 18 there 1s anything of a legal nature you want to
wesn 19 provided in the prehminary instructions. In the wesaw 19 raise and have addressed, Mr. Hughes or Ms. Polk,
wnowe 20 final instructions we would be asking the Court woow 20 specifically that's on your mind.
w21 provide the standard RAJI causation instruction. rozosmn 271 I'm going to ask both sides that. 1
o 22 This causation instruction, however, woo 22 don't want to sit here and go through things I'm
oo 23 leaves out the "but for" test, which is the test w23 concerned with If people think there is another
wow 24 that the statute sets forth. And it also does not wouw 24 iSsue that needs to be addressed that's of more
v 25 track the RAJI, which includes the "but for" test. wown 25 Urgency.
Mina G Hunt (928) 554-8522 Mina G Hunt (928) 554-8522
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iz 1 Your Honor, there i1s another issue we may | wouw 1 MS. POLK: Your Honor, the state would like to
wmmae 2 Need to be heard on. That's my argument on the woww 2 hear from the Court first. If there is other
w3 Causation issue. wowm 3 ISSUES ouUt there, we would request at that time to
wism 4 THE COURT: I'm not going to put the causation |wx=s 4 raise them.
wosw 8 INstruction in the preliminary instructions. The wonom 5 THE COURT: Okay. I talked about 404(b). But
owew 6 Other changes had to do with updating language on w0 6 iN JOOking at the opening statements, there was a
wuew 7 right not to testify. I put that language n wnsw 7 MOtlON out concerning postsweat lodge conduct and
wnw 8 there. And if you just look over those as soon as wosw 8  Statements of people who worked with Mr. Ray or
wsw 9 we close the pretrial and make sure there are not wnew 9 JRI. And I was drafting a written ruling on that.
wwsen 10 any other concerns. I'd ask you do that so we can woem 10 And there was the litigation that came up with
wusew 11 get the copies made in time to get started. wwew 11 regard to considering 404(b) in the context of
oo 12 With regard to the reading of the »osan 12 Negligent homicide as opposed to strictly
weown 13 charges, Lionel, if you would distribute those to wosse 13 Manslaughter. The two Issues are related.
weam 14 both parties. s 14 With regard to postsweat lodge conduct,
wnza 15 For the reading of the charges, waom 16 that is -- with regard to the pre2009 events, that
ez 16 basically, I ask the clerk to read the caption: onom 16 IS closely tied to the 404(b) ruling. As I've
weum 17 State of Arizona versus James Arthur Ray, and the wnuw 17 indicated briefly in chambers, I want this on the
weuw 18 Ccause number, indictment -- and then just the Grand | ..« 18 record here in this pretrial.
wwsm 19 Jurors of Yavapal County, Arizona -- read as it's waaom 19 The 404(b) issue is different in the
wean 20 stated there and go through each count. Instead of wassw 20 CONtext of negligence. I think if the charge --
wuew 21 reciting the statutes, say in violation of Arizona wnuw 21 the one charge had been that of criminal
22 law. wnaw 22 Neghigence, I think a lot of that evidence would
e 23 And then at the end just says dated, o 23 have come in with regard to that.
wusaw 24 signed true bill, foreman of the Grand Jury. No wam 24 I see a distinction because of the
wessw 25 mention of the name. And then the reading of the wnem 25 manslaughter charge, the greater charge, and having
Mina G. Hunt (928) 554-8522 Mina G. Hunt (928) 554-8522
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onsz 1 evidence that doesn't directly relate to the wuz 1 We're not g@ to be referencing prior sweat
wusee 2 manslaughter and the i1ssue of knowledge and notice wusaw 2 lodges as a basis for the fact that he didn't know
wnsw 3 IN the manslaughter context. o 3 What was happening in 2009. If we do that, I
4 1 also mentioned that some of this wusam 4 assume that we will be complying with the Court's
'j 5 evidence seems to be uncontested. By that I don't wss B Order,
wnen 6 Just mean it's uncontested but not relevant. It oo 6 If I may just be clear. He's charged
wnsw 7 appears to me that it's discussed that it's wsww 7 With knowingly disregarding substantial and
wnvw 8 something that's just going to be part of this s 8  UNjustifiable risk of death. And Mr. Ray is -- his
waem 9 trial, wsew 9 defense, among others, is going to be that he did
wazew 10 So outside of the 404(b) context there sz 10 Not knowingly disregard that. Because he didn't
wzuw 11 may be instances where references to other sweat ws2en 11 know 1t was happening. And I, think, frankly,
onuw 12 lodge information could be appropriate. And 1 wsom 12 Nobody knew 1t was happening.
wumww 13 dealt with the issue as it was given to me, a wsam 13 THE COURT: Ms. Polk?
wnww 14 404(b) 1ssue of these prior things happened almost wsson 14 MS. POLK: Your Honor, I think that is exactly
wzwm 15 1N the nature of being prior bad acts. And I don't wsom 15 the issue why the prior sweat lodge events are
wza 16 think that's the only way they could be wsam 16 relevant. What Mr. Li is suggesting 1s a mechanism
wesw 17 characterized. wsm 17 to deliberately mislead the jury about the level of
wnsan 18 I want to make clear that if there is wsaem 18 the defendant's knowledge. I understand the
wusa 19 testimony about level or there is evidence wssom 19 Court's ruling. I will abide by the Court's
wnwne 20 presented concerning the level of Mr. Ray's wsam 20 ruling,
wnen 21 knowledge and that's given in the context of the ozssom 21 But to give the defense this blanket
waom 22 defense case, there may be evidence in the form of wssem 22 permission right now to start talking about the
waew 23 rebuttal regarding that. wssm 23 defendant's level of knowledge, that he had no
w0m e 24 And I think, Mr. Li, you know what I'm wsew 24 knowledge that people were dying, for example, I
wnom 25 talking about. If there is a characterization of wsomn 28 think would be unfair. And it would allow them to
Mina G. Hunt (928) 554-8522 Mina G. Hunt (928) 554-8522
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waen 1 the level of knowledge concerning what happens in wsmm 1 g0 down a path of misleading the jury about the
wnmw 2 these activities, I could see that -- I don't ke wena 2 level of the defendant's knowledge and what his
omem 3 tO Use the phrase "opening the door.” I think w3 knowledge meant and what the information that he
wnww 4 everyone can get a graphic image of that. That's a w4 has, that he's processing at the time -- what they,
wnam B possibility. wexw 5 as the trier of fact, can conclude as to whether or
wnom O Right now my original ruling, 404(b), 1t ez 6 NOL it's reckless.
waem 1 Stands with regard to just having evidence come In wmasam T MR. LI: Your Honor, the defendant, Mr. Ray,
wnem 8 to show this for the purpose of showing this wez 8 has a right to defend against each element of the
wasan 9 allegedly repetitive recklessness. w9 charge. And simply denying that there was
onsam 10 MR. LI: Your Honor, I appreciate the Court's wasa 10 knowledge that in 2009 three people were actually
waome 11 ruling. If I could just get some clarification so weaw 11 dying does not open the door to prior incidents.
v 12 that I don't inadvertently step into some problem. rozseom 12 For all the reasons that are in the
wuom 13 Is the Court saying obviously it's -~ one of the wsau 13 Court's ruling, in the Court's 404(b) ruling, the
wuaw 14 defenses here 1s that Mr. Ray did not know that wnsw 14 evidence that the state adduced at the three days
wuuw 16 people were dying. Otherwise he would have stopped | wxsu 15 of hearings with live witnesses -- and [ was
v 16 the event. That has been consistent throughout wsswn 16 INCOrrect. There were actually six witnesses who
w17 this case. waow 17 testified at that event -- Is that there were --
oz 18 We would not view that as a discussion wrum 18 people did exhibit symptoms, but that these
w2 19 @bout prior sweat lodges. We would just be looking vz 19 Symptoms -- this is the Court's ruling. I don't
wusw 20 at 2009 and saying here's the evidence 1n 2009. wrom 20 have 1t in front of me. That these symptoms did
s 21 Here's all the evidence that shows Mr. Ray in 2009 waren 21 NOt -- would not lead a reasonable person to think
22 did not know what was happening. wenm 22 that they were at risk of dying.
W 23 That 1s not a reference to prior rozrem 23 None of the people, including this Daniel
w24 INCidents. And we just want to make absolutely v 24 P., exhibited symptoms that were in any way
wuem 28 Clear that that is an element of the defense -- waom 25 CONsidered life threatening.
Mina G Hunt (928) 554-8522 Mina G Hunt (928) 554-8522
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NI | The state failed to carry its burden w1 Observed --¥u know. The foundation would have to
w2 UNder Terrazas by clear and convincing evidence. woum 2 be there is what I'm saying.
s 3 FoOr that reason that evidence was ruled wwrem 3 And there is also the issue of knowledge
4 inadmissible. wuow 4 @s well, @ person did Mr. Ray know. Because the
‘: 5 The fact that Mr. Ray has a right to ooww 5 Case wasn't charged as a negligence case. If
wnew 6 fight each and every element of the charge that 1s wom 6 Yyou're talking about a negligence case, even a
wnew 7 currently posed against him doesn't open the door, wwsw 7 Criminal negligence case, you have a whole
wosew 8 provided that we don't reference prior sweat lodge w8  different set of issues than when you talk about a
wnsw 9 incidents. We're talking about 2009, the actual wxuw 9 manslaughter charge. And that difference has
wzaw 10 €vidence of this particular case. wwaw 10 really complicated this.
wasosan 11 THE COURT: What I'm saying is that there I1s 0w 11 MR. LI: Your Honor, I think I understand the
w12 SOMe -- I've got to go back to what I was saying woaw 12 Court's ruling. And we will not reference -- we
wxww 13 before about being, essentially, uncontested and woow 13 wWill not say that in prior -- we won't talk about
waem 14 SOmething that's going to be part of this. oo 14 prior sweat lodges at all. We'll talk about 2009.
waow 15 In referencing your voir dire, Mr. Li, rososm 158 THE COURT: I'm saying that if there 1S some
wunzw 16 @nd asking what jurors felt about exertion and wwow 16 Indication that there was just no knowledge of
weuw 17 physical symptoms, the state has evidence in the waumm 17 possible medical issues whatsoever, that's going to
wunw 18 form of statements from Mr. Ray about what he wnum 18 probably trigger evidence coming in or the ability
wnawm 19 expected in a sweat lodge event, about what he e 19 to bring In evidence to the contrary.
wuaom 20 would expect to see in people. That's the way I oaram 20 MR. LI: I want to follow the Court's ruling
wsem 21 Understand it. wuam 21 exactly. So I want to be very clear about what I
oz an 22 And there would be a problem with the ez 22 mMean. And so I don't want to make a mistake.
wnswn 23  presentation indicating that there was no kind of wszom 23 THE COURT: I understand.
wnsas 24 INdication of any kind of problem ever before, wsrzm 24 MR. LI: What I mean is that Mr. Ray's defense
wnsen 25 SOmething like that. wusa 25 is that he did not know people were dying. It's
Mina G Hunt (928) 554-8522 Mina G. Hunt (928) 554-8522
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wmonn That kind of a statement 1s going to open w1 Not that there were no medical issues at all but
wsw 2 the door for what had happened in prior events. wnom 2 that it's precisely what the element of the charge
wwom 3 BUt what happened in prior events, essentially, 1 waaw 3 IS, that he knowingly, consclously disregarded
wsam 4 See as being discussed In the tape, for example, or wnew 4 unjustified and substantial risk of death.
wswwm 5 IN the recording. Those kinds of things are wsram B And we will say that he did not know that
wwww 6 discussed and somewhat expected. wnsw 6 people were dying and will not mention he didn't
wwom T It appears both Mr. Ray -- I make that a7 know that people didn't have any medical issues at
weow 8 qualification in terms of these rulings. I'm not wnse 8 all, that people didn't throw up. There will be
ween 9 COMmMenting on the evidence. I'm trying to decide w9 NoNe of that.
wea 10 these rather close and difficult evidentiary 1oszo0m 10 It will be just focused narrowly like a
wauw 11 iSSUES, oz 11 laser on the issue of whether or not Mr. Ray knew
wwawm 12 But 1t appears, from what I've seen, both waow 12 that in 2009 during the sweat lodge people were
wsaa 13 Mr. Ray and the participants had an expectation of wamw 13 dying. And we'll deny that.
wesw 14 @ physically challenging event and that there could waiaw 14 THE COURT: Ms. Polk?
wnaw 16 be symptoms. And, in fact, there were symptoms. wazum 15 MS. POLK: Your Honor, I'd ltke to respond to
wusm 16 And If there is some implication that wzww 16 that, because the issue, the mental state and the
weam 17 there weren't these kinds of signs and symptoms wuzm 17 issue of the defendant's knowledge, is a jury
wssw 18 €ver before at some level, there I1s nothing waum 18 question. And to stand up in front of the jury and
wesse 19 happened that would ever look like even a start of wam 19 assert that the defendant did not have any
wasnn 20 @ Medical 1ssue or to the level they actually weuw 20 knowledge that people were dying -- that's the
oo 21 OCCUrred and are discussed -- If that were the wnum 21 question for the jury based on all the evidence.
22 implication, the state would be able to bring in rossom 22 So to allow the defense to assert that
e 23 rebuttal withesses to what did take place. wema 23 but not then to allow the state to counter that
wsoomm 24 But they would have to be actual wzem 24 With what knowledge he did have -- and from that
wowm 25 Withesses, Ms, Polk, that -- you know -- wnew 25 evidence the jury can conclude that Mr. Ray did, in
Mina G Hunt (928) 554-8522 Mina G Hunt (928) 554-8522
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wzew 1 fact, have knowledge that people were dying. wsew 1 Sweat Iodgereriences, whether all that
owsom 2 The standard 1s a reasonable-person wsww 2 INformation, he should have known that his conduct
wxsaw 3 Standard. It's an objective, not a subjective s S Was causing death.
4 standard. It's a reasonable-person standard. And wwnw 4 THE COURT: You said it. He should have
5 1t's a reasonable person with this defendant's wszw B known. That's the criminal negligence.
w6 training and experience. wsom O MS. POLK: Let me take It the next step
wonoam T The case law is clear that that is a jury w7 further, which is, then, based on that, did he
waew 8 question. So if the defense is going to talk about wsaw 8 KNOw. Did he know that his conduct -- 1 believe
wxomw 9 What the defendant knew, the jury gets to hear all wssw 9 the test under the law is did he know that his
«xww 10 the evidence. They get to decide what the wss 10 conduct could cause death.
s 11 defendant knew and If he knew whether or not people | wsow 11 Your Honor, I want to address the
wnum 12 were dying. wsew 12 Neghgent homicide versus the manslaughter issue.
wniew 13 1 agree with the Court that that opens wsew 13 We have given to the Court the rules and the cases
wnae 14 the door, then, to the state to rebut that wssom 14 that explain that when you indict somebody on the
wszem 15 assertion that he didn't know people were dying by wssw 15 greater offense, the lesser offense is necessarily
wnuw 16 Offering to the jury what the defendant knew, what s 16 SUbsumed.
wnsow 17 We can prove he knew when he was in that sweat rosssann 17 THE COURT: Okay. I said that in my ruling,
wnnan 18 lodge with all of his training and experience. wsom 18  @s a matter of fact, that that wasn't addressed,
wams 19 THE COURT: Mr. Li, just a minute. I give wsaw 19 that cited the case that said -- and the rule. I
wnwa 20 everybody a chance. Because this s really a vital wwosn 20 Mean, the rule that just says that it's charged.
wuom 21 ISSUe, It's something that warranted oral argument wsew 21 S0 if you're saying notice, the defense is on
onaw 22 before after the briefings. You recall there was weum 22 Notice of the possibility of that charge. They're
wnsm 23 @xtensive briefing after the hearing, and then it wwaw 23 ON Notice if you're saying that.
wasav 24 Was submitted. s 1w 24 MS. POLK: That. But I'm also saying that the
ossim 25 Ms. Polk, the problem I1s you get into a wewm 25 state has the right to present our evidence that
Mina G Hunt (928) 554-8522 Mina G. Hunt (928) 554-8522
' 18 20
wms 1 403 aspect of this of having a whole lot of we2z 1 Shows the negligent homicide. For example, If you
wuam 2 evidence that, essentially, in my view, would go to ww 2 have a first degree murder case and the jury is
wwown 3 Negligence, arguably criminal negligence, but goes wemw 3 going to come back with second degree, you get to
w4 t0 Neglgence. Having all of that to, basically, wsow 4 present to the jury all the evidence that would
wuca 8 say this is the evidence, he had to know people wwnw 5 sUpport that second degree as well as the first
wuew 6 were dying, when I haven't seen one medical record. |wssw 6 degree. It's subsumed in the evidence.
PP § There was one set of medical records s T It's an unusual or rare situation where a
w8  where one person went to the hospital who clearly wws 8 court would be saying well, it's relevant to a
wunw 9 was not dying. And no one ever has said anything weww 9 lesser included offense, but it's too prejudicial
wwm 10 otherwise. And then sweat lodge events involving wwam 10 ON a greater offense.
wusae 11 hOw many people over seven years, six or seven e 11 If the state -- If the Court accepts, and
wuua 12 years, 200-and-some -- I don't know -- who never wwsun 12 it sounds like the Court is in agreement with the
w13 went to a doctor, that I know of, never sought wnswe 13 state, that the offense of negligent homicide is
wuaw 14 medical help. wusw 14 subsumed in the greater offense, that the state has
wuamm 16 To bring that in as evidence now in that wwm 15 the right to present evidence on that offense as
wuam 16 form, that yes, he knew people were dying, that's nwe 16 Well, then we have the right to present that
wusww 17 to say this is all evidence these people were w17 €vidence.
wusm 18 dying -- are you arguing that in that 404(b) wsosm 18 And to preclude us from presenting
wusme 19 hearing all of that evidence showed that those o 19 evidence on the lesser offense because we charged
wussan 20 people were dying? wanm 20 the greater offense, even though the jury will get
wasomm 21 MS. POLK: All of that evidence, Your Honor, o 21 to consider the lesser offense, is fundamentally
22 goes to the defendant's level of knowledge. Then o 22 UNfaIr,
o 23 it's a jury question for them to decide whether or s 23 THE COURT: Ms. Polk, as a matter of the rule,
wsoom 24 NOt based on all the information he had in 2009, woew 24 the defense is on notice of negligent homicide.
wsiw 25 including his experience with all of the prior w25 But as noted in the briefing, the negligent
Mina G Hunt (928) 554-8522 Mina G. Hunt (928) 554-8522
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Tpssue, as the Court correctly noted,

Mina G. Hunt (928) 554-8522

wwsw 1 homicide charged does not necessarily go to a jury w1
omow 2 €very time there 1s a manslaughter or greater wnew 2 IS that much of this information comes out through
w3 Charge. wus 3 the witnesses who are the witnesses in the current

4 I've just said I had a case that was wsssw 4 Sweat lodge. We have people in the 2009 sweat

5 charged all the way from first degree down to onsw 5 lodge who will testify in this trial. If they
wnvaw 6 negligent homicide. And the issue is this: If you woom 6 don't get to talk about what happened on prior
wwew 7 have a lot of 404(b) evidence as only relevant to weoew 7 €vents, we will shut them down. But it's not like
wvem 8 the negligence case, how does that come in, all of woom 8 We would be bringing in additional witnesses.
wwaw 9 that, If the case were charged all the way up to waoowm 9 These witnesses were there on previous
wasan 10 first degree? weum 10 0ccasions and they were there 1n 2009 -- for
warsan 11 Let's just separate the two charges even weww 11 €xample, the Mercers, who were there in 2007, 2008
v 12 more. If the 404(b) evidence, essentially, goes to wown 12 and 2009,
wwsa 13 @ neghgent standard so somebody should have known | weaw 13 THE COURT: That to me -- again, I dealt with
wsam 14 from these various things, not what he did know or wozan 14 this 1ssue as a 404(b) issue. If you're saying
wwoew 15 she did know, but what you should know, you bring weosm 15 you're going to have some people that were at
wwwm 16 1N a lot of that evidence and somehow say that this won 16 multiple events, that's what you're saying, that's
w1715 a lot of prior bad acts, and you've got this weoww 17 a different question as to what -- how they
wuew 18  first degree murder charge up there where that wosa 18 experienced the 2009, what they had to compare it
wuwm 19 other evidence has nothing to do with that, That's wona 19 to. That's a different kind of issue. That's not
wuam 20 the dilemma in this case in the very unusual wos 20 @ 404(b) 1ssue that I see.
w21 posture. s 21 MS. POLK: And, Your Honor, if I can just
ownzem 22 MS. POLK: Your Honor, I agree that you don't wosm 22 finish., I do agree with that. When you analyze
wuww 23 Necessarily get the lesser included if the evidence wosw 23 Whether or not something is 404(b), typically what
wusw 24 doesn't support it. In this case I believe wosew 24 We look at, are the events so intertwined,
wwsm 25 everyone can agree that it does because what we're weos 25 entangled, with the current -- evidence of the

Mina G Hunt (928) 554-8522 Mina G Hunt (928) 554-8522
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wxow 1 talking about is the distinction in the requisite weome 1 current crime that they come in.
omaw 2 Mental state. oo 2 And I agree with the Court that much of
waum 3 We're not talking about a disagreement woew 3 the state's evidence that could be 404(b) is also
wuew 4 about the facts. The distinction between negligent wan 4 intertwined and it would come in. "Intrinsic" Is
wnsaw 5 homicide and manslaughter is this very issue. Did wamw 85 the word I'm looking for. Separate from that there
wssae 6 he consciously disregard the substantial and was 6 are other instances that are not intrinsic.
wase 7 uNjustifiable risk or did he fail to perceive? So wszm 1 When we talk about the Mercers’
weow 8 that's the difference. wazw 8 testimony, for example, the Mercers were there in
oo 9 All the evidence is relevant to both of w9 the three previous years. They were there when
wees 10 those mental states. Clearly this i1s a case where oz 10 Mr. Ray conducted his sweat lodge ceremonies. They
waomn 11 the jury would get the negligent homicide charge as wozw 11 were there when other people used that same sweat
wsom 12 well as the manslaughter charge. And the state waww 12 lodge structure, and there were no incidents that
wwz 13 will be asking for it. w13 would be relevant, and that would come in. So I do
wsem 14 I understand the Court's concerned about waom 14 agree with what the Court just said.
wwiew 18 cumulative evidence. The state does not intend to waam 15 THE COURT: Mr. Li?
weww 16 have a trial within a trial. We do not intend to wein 16 MR. LI: Your Honor, this is exactly the same
wwnw 17 present all of the witnesses and the evidence that waem 17 argument the state made back in November or -- it's
owsw 18 we presented at the 404(b). That was a different waswe 18 literally exactly the same argument that the state
wezw 19 proceeding. And the Court obviously has the right wassw 19 made in November about admitting these prior acts.
weam 20 @t any time to tell the state that our evidence 1s wasw 20 It 1s also -- the withesses that the
wesw 21 cumulative, wasm 21 state's describing -- the Mercers, Hamiltons --

22 So the issue is not -- if the Court's weuw 22 these are exactly the same witnesses. Mark Rock.
w23 concern Is that we have all this additional wesw 23 These are exactly the same witnesses that the state
wwam 24 €vidence coming In, I can assure the Court that we weon 24 brought in and testified before this court.
weem 25 Wil not. o 25 And this court found that the state
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wauw 1 falled to carry it's burden by clear and convincing weuw 1 wWere expec@,whlch I think there is going to be
weww 2 evidence that they experienced -- that they wess 2 evidence of that in terms of the exertion, then
weww 3 Witnessed medical issues that would put someone on | weww 3 there probably would not be any opening of the

4 notice of a risk of death. These are exactly the weuw 4 door.
‘ 5 same witnesses. And literally Ms. Polk's argument wezm 5 But if there is some portrayal that there
waom 6 IS €xactly the same. weww 6 just was nothing at all -- it needs to be an
wazm T The point that we were just trying to wemw ¢ Accurate portrayal about the level of knowledge.
womw 8 deal with right here, Your Honor, is whether or not weom 8 It can't go the other way. It can't go the other
wes 9 We could as a defense rebut the single 1ssue wesewe 9 Way that there is just absolutely nothing, that
weew 10 about -- which is an element of the charge about wsem 10 everybody got out and had a picnic or something
weew 11 whether or not Mr. Ray subjectively knew. Not wsew 11 right away, or that kind of portrayal is going to
weaw 12 Objectively. Ms. Polk said objectively. It is not wesam 12 Open the door. If there is not an acknowledgment
wesn 13 @N objective standard for reckless manslaughter. wsssn 13 Of what the evidence i1s concerning the level of
wasw 14 It's @ subjective standard. e 14 knowledge, there 1s the potential for opening the
waswm 15 THE COURT: True. wawown 15 door.
waom 16 MR. LI: So the question is did Mr. Ray have wwoms 16 Do you understand.
weew 17 the subjective knowledge that people in 2009 -- not wawosan 17 MR. LI: I absolutely understand the Court's
wesw 18 any other incidents. In 2009 did he know weww 18 Tuling. I want to make absolutely clear we're not
waea 19 subjectively that people were dying? And we have weow 19 going to do that. We're going to focus on 2009 and
wenw 20 every right to argue that he didn't. And we will wewn 20 the events within the sweat lodge within the two
waan 21 NoOt reference any prior events as buttressing that. waww 21 and a half hours, two hours, inside the sweat
wonw 22 Let me turn this argument around for a weam 22 lodge, what happened there. We're not going to
v 23 seCONd. We could, Your Honor, I think, argue that wewn 23 talk about prior incidents. We're not going to do
wazw 24 |00k, Mr. Ray had done these sweat lodges since e 24 that,
wesa 25 2003. And nobody for the 200-plus people who ez 25 We are, essentially, going to say that
Mina G Hunt (928) 554-8522 Mina G Hunt (928) 554-8522
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weow 1 participated in these events, nobody except for one weew 1 Mr. Ray did not know that in 2009 at 4:35 p.m. on
weam 2 person went to the hospital. That one person -- weaw 2 October 8 that anybody was dying. And we're not
woew 3 €Ssentially, this was his treatment: They hosed e 3 going to reference prior events. That is
woww 4 him off. They brushed the sand off him and sent wesw 4 absolutely permissible, Your Honor.
wasaw 5 him on his way. wwam B THE COURT: Well, I'm saying there is a
wasen 6 We could argue, therefore, how could newn 6 potential for opening the door If there is a
wasw 7 Mr. Ray have known in 2009 that anybody was dying? |««as 7 mischaracterization -- there appears to be a
wuwow 8 We're not even going to make that argument because |.««w 8 mischaracterization of a level of Mr. Ray's
w9 we will abide by the Court's ruling. w9 knowledge going the other way.
wuoan 10 So it's not that all of these -- the wwson 10 MR. LI: Understood.
w11 state presumes that all these prior incidents are wsesem 11 THE COURT: There is no idea of a problem.
waom 12 50 horrible that we would -- that we're desperately wasen 12 And it doesn't have to be that extreme either.
wam 13 trying to keep it out. The Court has made a ruling wosssm 13 MR. LI: Understood.
o 14 that's very effictent that makes sense. And it woom 14 THE COURT: Okay.
wwam 18 narrowly focuses this whole trial on 2009. waaw 15 MR. LI: I understand. Thank you.
wuzom 16 That's all we want to do is talk about wonm 16 THE COURT: If you're saying he specifically
w17 what Mr. Ray's subjective knowledge was in 2009. waww 17 did not know, I made the ruling. That was the
wuaw 18  Did he or did he not know that people were dying? woww 18 distinction. There are a lot of "should have"
wusae 19 He didn't. And us arguing that doesn't open the wose 19 questions when you look at that other evidence,
wuaw 20 door -- without more us arguing that, without more, weown 20 perhaps of the pre2009.
wuaw 21 dOes not open the door to any of the prior events. et 241 But actually knowing based on that
b 22 THE COURT: In terms of 404(b), yes. If there v 22 evidence -- that was the distinction made in the
e 23 is testimony or evidence -- I don't know If you're wmew 23 ruling. Again, there Is a potential for opening
wsosn 24 gOING to present a case or not. But if there is woa 24 the door. And I've made the notice on that.
wsuwu 25 evidence to the effect that these various things wamm 25 Anything else on that issue?
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wanan 1 MR. LI: No, Your Honor. w1 S”)ng those lines, that's what -- I
wosm 2 THE COURT: Ms. Polk? wowwe 2 agree with the Court. I think what you said is
wasw 3 MS. POLK: No, Your Honor. Thank you. womw 3 accurate, that it is relevant on a number of
4 THE COURT: With regard to postsweat lodge wowm 4 fronts.
‘ 5 events, that's what I started talking about, the wsoam THE COURT: But it has to be strictly
waraw 6 pre2009 as governed by the 404(b) ruling. The 2009 wow 6 Observational.
wesan 7 event 1s governed by basic rules of evidence and wsozm T Mr. Li?
wesan 8 what happened through the event itself and then the wsomm 8 MR. LI: I agree with the Court's ruling to
weo 9 IMmediate time afterwards when people are there, in oo 9 the extent that people are describing strictly
wewaw 10 terms of actual observation, just what Mr. Ray did wsam 10 observational things. But there is a couple issues
weww 11 1N terms of observation when it still was a scene, weaw 11 here. One is many of the witnesses are --
wamw 12 when there is still people being taken care of. 1 wsaw 12 attribute various characteristics to those direct
wezw 13 think that's just part of completing the event. woow 13 Observations. And I would ask that the state be -~
wenw 14 However, what I'm concemed about is some | wwwwm 14 that the state not seek to elicit that type of
wes 18 kind of testimony that tries to get into some w15 testimony, No. 1; and, No. 2, that witnesses be
wenaw 16 Speculation in judgmental view of what might have wasw 16 stopped from attributing certain characteristics.
wem 17 been in someone's mind. That's what I'm concerned wsasow 17 Second is to the extent the state wants
wew 18  about. wasan 18 to elicit testimony from one particular emergency
e 19 In terms of the events, everything wwowe 19 responder or another one that in their particular
weom 20 doesn't stop the minute people are outside. Up wsown 20 experience Mr. Ray didn't offer any advice or
weem 21 until the time Mr. Ray leaves, I think that can be o 21 Information, it's somewhat unfair.
wese 22 discussed. That's just part of the actual incident osriom 22 Because there were a lot of people who
wasean 23 itself. And that's about all I can say. I don't wsiumw 23 responded to that. In fact, there is evidence that
wwoun 24 know exactly what evidence. wsiew 24 Mr. Ray actually did render assistance. And just
woom 25 No one actually told me what the evidence wsaw 25 because one person in the midst of a chaotic scene
Mina G. Hunt (928) 554-8522 Mina G. Hunt (928) 554-8522
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wewa 1 might be except the defense suggested somewhat what | ws2e 1 did not hear Mr. Ray offer that assistance doesn't
weum 2 1S suspected. Things about not rendering medical w2 Mmean that he, in fact, didn't.
weww 3 care or something like that. o530 3 And there is a prejudicial charactenstic
wowsm 4 Is that the type of evidence you're going wasa 4 that goes with it. Because I have listened to
wow 5 to want to offer, wasn B hundred of hours of tapes of various witnesses.
wowm 6 MS. POLK: Yes, Your Honor. wwaw 6  And some of them -- you know -- ascribe very bad
YR § THE COURT: Not rendering medical care? wsaw 1 Mmotives to Mr. Ray, which are simply not true. And
worw 8 MS. POLK: Your Honor, the defendant's wwew 8 those are the things we are seeking to avoid
w9 postsweat lodge conduct 1s relevant on a number of waae 9 infecting this jury.
wema 10 fronts. One is to show his condition when he comes szooms 10 THE COURT: Ms. Polk, withesses just have to
weww 11 out of the sweat lodge. What does he do? Is he oz 11 avoid making some kind of judgmental pronouncement
nesa 12 lucid? Is he walking as opposed to unconscious on waom 12 @about what somebody was or wasn't doing. It's what
wesa 13 @ tarp, for example? wzwm 13 somebody was doing. The actual descriptions of
wwssn 14 And there will be testimony from many vz 14 Mr. Ray, actual observations -~ those are
weowm 15 participants about his physical appearance and what wzzan 16 admissible while things are still taking place on
neww 16 he did. And that would be relevant to his state of wzam 16 the scene. I don't know how else I would say it
weem 17 mNd, obviously both inside and outside the sweat wex 17 than that,
wenw 18 lodge. wos2som 18 And 1t has to do with foundation. The
wosa 19 In addition to that there will be wveam 19 ability to observe, not speculate, as to why
wesan 20 testimony about what he did or did not do in terms wnwm 20 somebody was or wasn't doing something. Whether
wessn 21 Of rendering aid, rendering assistance, rendering weem 21  somebody should be doing something, that's another
22 or offering iInformation to the first responders to wuaw 22 thing that could come in. And that would be
wwem 23  help them triage and diagnose the scene and figure wezawm 23 iMproper as well -- what somebody thought somebody
waos 24 OUt what kind of care they needed to immediately weam 24 should have been doing. Thatis a jury issue.
wwow 28 focus on giving. ws2sum 25 I can't think of a trial where anybody
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ossaw 1 Was ever permitted to testify to that other than wssan 1 hereis the *-set, the state of mind, of these
wseme 2 With regard to certain experts. And we'll talk wsww 2 people. It may be a matter -- as I said, it may be
wsoe 3 about that in a minute too. weomw 3 @ Matter of a special instruction as to not

4 With regard to statements of JRI or wwow 4 imputing that. But as to why people were doing
.: 5 Mr. Ray's Dream Team or other people who are with wsuw 8 what they were doing in the sweat lodge, how they
wawe 6 JRI, what happens during this event in the seminar w6 were reacting, what occurred, is part of what
oz 7 1S relevant to the state of mind of these people. w7 happened.
s O I do agree with the state that you cannot w8 I agree that you can't -- if somebody
wsew 9 have vicarious liability for an act of an agent and v 9 doesn't know what someone else does, it's not
wawsw 10 have that apply in the criminal justice context. wsexm 10 like -- you know -- within the scope of employment
wsom 11 I'm never aware of that. Obviously when you're w11 1IN @ civil case. It's not like that. But it does
waaw 12 talking about corporate criminal habihity, you wsuw 12 explain perhaps or could be relevant to why people
wssw 13 would have to. wszw 13 were doing what they were doing in a sweat lodge.
osasn 14 But what was done -- how people were sz 14 MR. LI: Let me give you an example. There
wssew 15 Instructed, for example, if somebody was encouraged s 15 aren't facts like this. But what if one of the
wasae 16 to stay, that's admussible. That's just part of wssom 16 Witnesses, the state's witnesses, who 1s a
wsw 17 the mind-set of the people who were there. So that wssam 17 volunteer, says that -- you know -- I told them to
wsosn 18 @vidence is admissible. wean 18 stay in there even to the point of being
oseosna 19 You objected, Mr. Li. wssw 19 unconscious? Okay? How can that be relevant in a
woserzan 20 MR. LI: Yeah. I'm sorry. So I guess at wsoew 20 criminal case against Mr. Ray?
wsam 21 1Ssue 1s If Tom tells somebody to go do something wosrosm 21 THE COURT: I'm just trying to get the right
wswe 22 but I don't know anything about it, that i 22 ruling.
w23 @vidence -- and I'm the person who is now on wsriam 23 Ms. Polk, how would that be relevant?
wsea 24 trial -- that evidence is inadmissible unless there 1os11am 24 MS. POLK: Your Honor, I think you have the
w25 1S that link. That's the point that we're making. wsen 25 right ruling. I don't believe the evidence in this
Mina G Hunt (928) 554-8522 Mina G. Hunt (928) 554-8522
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wseam 1 THE COURT: There Is a difference between woww 1 case will show that. But they certainly would have
wsaw 2 INadmissible or what purpose the evidence I1s wrow 2 the right to cross-examine the witness to establish
wusm 3 Offered for. If you're talking about why people w3 that somehow whatever information is being elicited
wumw 4 were reacting a certain way in the sweat lodge -- w4 from the stand the defendant did not know about it.
wuem B you know -- the background of that. And it isn't wswww B That would be a proper area for cross-examination.
wuem 6 Just background. What goes into the mind-set has wsrsem 6 What the evidence in this trial will be,
wssan £ to come in. It can come in. It might be a matter wswn 1 however, is that from the beginning the defendant
wusan 8 Of Instructing. I can see that. wswm 8 IS setting up and conditioning participants and his
osasom 9 MR. LI: It might come n If there was the wouw 9 Dream Team to act and believe in a certain way.
wsom 10 causal link between Mr, Kelly and myself. If I wssn 10 And to the extent statement are made by Dream Team,
wsoe 11 knew that that's what was happening and I was aware wssw 11 the statements are consistent with what the
w12 Of the participants’ state of mind. o 12 defendant has taught them from day one of this
s 13 And this is exactly the same as the wassaw 13 event as well as prior events that we're not going
wswe 14 Court's ruling on financial issues. If there Is wso 14 to be going into.
ws2w 15 evidence that I -- the defendant I1s aware of the sz 15 Dream Team members, by definition,
w2 16 state of mind of various people, I suppose it might wsoaw 16 attended prior events. So they have been trained
wssa 17 COMeE IN, waom 17 and conditioned and influenced by the defendant to
wssamm 18 But If that causal link isn't made, which wemw 18  behave in a certain way, to act in a certain way
w19 we would submit it 1sn't, then it doesn't come in. w19 and to say certain things.
nssasm 20 THE COURT: Of course, once again, the wssisam 20 But to the extent that Mr. Li believes
wsan 21 difference between manslaughter and criminal wsww 21 that the defendant had no knowledge or did not
22 negligence, if ciminal negligence were the only vz 22 support what a particular Dream Team member or
wssem 23 ISSUE, then you possibly do get into things as v 23 Staff member said, certainly they can cover that on
w24 training, what people know, what they should know. wera 24 Cross-examination. That would be fair game.
tossssam 2D The other i1ssue the state has reasoned s 25 MR. LI: There is a prejudice aspect, Your
Mina G. Hunt (928) 554-8522 Mina G Hunt (928) 554-8522
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w1 Honor, w1 remedy thatQhrough cross-examination what they
sz 2 THE COURT: A fairness aspect or -- woew 2 actually know.

s 3 MR. LI: A fairness aspect and a prejudice o 3 And the other thing is I can only decide

4 aspect. I'll give you one example that did come wew 4 S0 much In a pretrial context too. So I'm just

5 up. And I don't recall the year. There was one wnaw B saying I agree absolutely there can be no imputed
wsom 6 incident where one of the Dream Teamers sort of was wsw 6 crimunal liability. But the facts that go into how
wsaw 1 pushing, physically pushing. womm 7 people were thinking in that sweat lodge, what they
wsaam 8 THE COURT: Right. That's what I'm thinking womm 8 Were experiencing -- that's relevant evidence and
wsew 9 of. I'm thinking that might be the main item of weasm 9 also in earlier parts of the seminar perhaps as
wssw 10 evidence that falls in this classification -- or nwoaw 10 well.
wssaw 11 proposed evidence. vorsas 11 And If they were acting pursuant to
woseoom 12 MR. LI: And this is exactly the point. weame 12 INstruction, then that wouldn't be just imputed.
wswow 13 Nobody is telling people to push people back into wwae 13 If SOMeone is instructed to act a certain way, then
wwew 14 the lodge. There ts absolutely no evidence at all wassw 14 that wouldn't be imputed either.
wsow 185 that Mr. Ray at any part of his program involved nossan 15 MR. LI: Your Honor, just on the issue of a
wsian 16 physically pushing somebody back into the lodge. wassw 16 pushing, this is a witness that the state is not
wssroan 17 Even If you take the state's theory on waean 17 going to call. So you're going to have --
wsem 18 1ts face -- which, frankly, I obviously disagree neow 18 THE COURT: Mina needs a break. Just getting
wsaee 19 strongly with the state's characterization of what waow 19 a little --
sz 20 these programs were about and whether these adults worran 20 MR. LI: I'lll make this quick. Okay. So this
wseama 21 could choose for themselves. wemw 21 witness I1s one of the Dream Teamers who the state
sy 22 But there will be no evidence whatsoever wewm 22 has elected not to call. In her interview she says
wsa 23 that Mr. Ray is telling people to shove people back waww 23 I did that on my own. Okay.
w24 INto the lodge. Somebody does that and there Is a woam 24 But the state 1s going to have a witness,
wsaw 25 prejudicial effect that might taint Mr. Ray. And weaw 25 probably Miss Mercer or somebody else, Miss Foster,
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wsew 1 that was the basis for this motion. If there s weam 1 who is going to testify, ch. And Marta Reyes was
wwew 2 evidence where Mr. Ray says push him back in, wasm 2 Shoving people in. That's exactly the sort of
w3 that's a different question. nesen 3 prejudice that I'm talking about. There is no
wsosen 4 But this is almost sort of employee w4 evidence at all that that has anything to do with
wasan 5 llability in a cnimnal case, which doesn't exist wasa 9 what Mr. Ray's state of mind was. Those are the
wwee  ©  @bsent very specific circumstances. weaw 6 Kkind of things we're seeking to preclude.
T 4 THE COURT: The one case cited by the state -- voam 1 THE COURT: The state is telling me that there
wwes 8 1L Was curious. It almost seems to indicate that. wew 8  will be evidence to the effect that that's what
o 9 T agree with the citation from the treaties in your neaw 9 they were encouraged to do themselves or trained to
wwnm 10 brief, nweswn 10 do.
oo 11 MR. LI: The sewage case? nesw 11 Ms. Polk?
wooram 12 THE COURT: No. The Far West -- o 12 MR. LI: To shove?
v 13 MR. LI: Yes. That's the sewage case. nosen 13 THE COURT: I don't know.
voorem 14 THE COURT: There was a different case. It wass 14 MS. POLK: No, Your Honor. I don't believe
woaw 15 wasn't that. It was an older case that indicated waswe 15 the evidence would show that any staff member or
www 16 there could be -- almost suggested a vicarious weww 16 any Dream Team member was encouraged to physically
wwaaw 17 liability aspect. And I just -- it's not clear weow 17 push participants back into the tent.
weaw 18 from the case, but that can't be in this setting. oo 18 However, this information is relevant.
voossm 19 Agarn -- well, not again. Another aspect weem 19 It's relevant to the mind-set of the participants
woaw 20 I thought a lot about as an issue is why people are www 20 who see this going on, those who are outside or
wwem 21 Not doing things in the lodge. You know, this is waww 21 those who are inside who might want to come out.
22 the argument of the state. People are not -- wwem 22 This is visible for everybody to see.
o 23 they're acting contrary to instinct. What goes womw 23 And, again, it is fair cross-examination
wmosw 24 into that mind-set is potentially relevant If there nwasw 24 for the defense to establish that the defendant
v 25 are people telling them what to do, and the way to e 25 never told them to push them but this I1s what's
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weaa 1 QOING ON. weae 1 €arlier in aners -- we can provide that now.
1 . Secondly, Your Honor, this act of w2 We've received it. I don't know if the Court
f wssw 3 pushing, continuing to try to make somebody go back |«wsw 3 wanted to allot some time prior to swearing in the
4 1n who didn't want to go back in, occurs rnight in wwown 4 JUry to discuss that issue again.
. 5 front of the defendant. The defendant sits at the st D THE COURT: If you have the information, yes.
wsaw 0 Opening to this tent. When the tent 1s opened, he nostsm O From the defense, Mr. Li, I think we
! weew [ Sits there. And right beside him one of his Dream weww 7 Ought to look at 1:30. That will give people a bit
‘ smswe 8 Team members Is trying to force a participant who wea 8 Of time to contemplate the rulings that I'm
wasaw 9 has come out to come back in. w9 formulating and governing opening.
nosew 10 The evidence will be that Mr. Ray does nossam 10 MR. LI: That's fine, Your Honor.
wasaw 11 NoOt stop 1t, He doesn't say anything. He doesn't osaam 11 THE COURT: Let's take a 10-minute recess.
wuea 12 INnterfere. He doesn't say to Marta Reyes let her s 12 (Recess.)
i wuoe 13 g0, But it occurs right in front of him. It's waswm 13 THE COURT: We're back on the record. The
1 waoem 14 Televant to his level of knowledge, to his was 14 defendant -- the attorneys present now are Mr. L1,
w15 mind-set, clearly relevant to the mind-set of other wsww 185 Mr. Kelly, Ms. Seifter and Ms. Do; for the state
wuww 16 participants who might want to come out who are wmean 16 Mr. Hughes and Ms. Polk.
warsw 17 trying to. waom 17 We were just discussing evidentiary
wossan 18 The issue is going to be, apparently from waow 18 iSSues.
wuwazee 19 what the defense I1s saying, that they are free to nzeoem 19 So the pretrial conference I1s being
w20 come and go. What witnesses see about this one wue 20 resumed with Mr. Ray and the attorneys present.
e 21 Witness being pushed back in is relevant to that. weaw 21 And we were just talking about various legal
w22 And, again, 1t is fair cross-examination for the wuum 22 1SSUeS. We talked over 404(b) and that question,
w23 defense to establish what the defendant himself wem 23 postsweat lodge conduct, statements of people
wese 24 knew or didn't know about that particular incident. num 24 @ssociated with Mr, Ray or JRI.
woroaw 25 But that incident is part and parcel of nzseu 25 And the next thing I had on my list had
‘ Mina G Hunt (928) 554-8522 Mina G Hunt (928) 554-8522
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! wuwn 1 the entire week and in the events that occur around wusm 1 to do with expert testimony. With regard to one
wwaw 2 that sweat lodge eventually leading to the death of w2 eXxpert, Mr. Ross, I've indicated I have
wusan 3 three people. nuww 3 foundational 1ssues at this time. If there was
nos 4 MR. LI: Here's the part that the state wuom 4 some thought of mentioning Mr. Ross in the opening,
nusse 8 Neglected to mention: Other Dream Teamers stopped | ..« & I don't know that his testimony ultimately would be
wwsaw 6 this person, and the person who didn't want to go nsow 6 @dmissible, Ms. Polk.
wwonw 7 back in didn't go back in. That's the part that's wososn 7 With regard to other experts, I don't
wsane 8 NOt actually being mentioned here. nsww 8 KNOW that there 1s any need to address them, the
nosomm 9 THE COURT: And that's why this is all really wsww 9 issues that are out there now. Those have been
wsew 10 Intensely factual. It's appropriate for the jury wsw 10 raised rather recently, some of them. But I need
weww 11 to hear all of the evidence in this context. wsem 11 to know for purposes of the opening and what people
P Really I need to take a recess. 10 wsww 12 want to say in opening, do you need to have
wezaw 13 munutes. We should talk scheduling, though. I ws2m 13 guidance and a ruling on anything that has to do
wsswm 14 don't see starting the openings before lunch. By wsae 14 wWith use of an expert? The only thing I'm aware
weow 18 the time we go over the -- the preliminaries -- usom 15 Of, of course, 1s what has been presented in the
wsam 16 that will take a few minutes. wsam 16 written motions.
1osacw 17 There are a few other things to talk nassm 17 MR. LI: Defense doesn't.
wsam 18 about. I would suggest we just plan on with wasuw 18 MS. POLK: Your Honor, the state does not
weam 19 swearing the jury and doing the prelims and wsom 19 etther.
s 20 Openings at 1:30 and getting that announced right nsam 20 THE COURT: Okay. Have you had a chance to
wsaw 21 Now and not having this uncertainty. s 21 look over the preliminary instructions that I
22 Ms. Polk? usaw 22 handed out?
s 23 MR. HUGHES: Your Honor, the state is okay nassun 23 MR. LI: Yes, Your Honor,
wessaw 24 with that. With respect to scheduling for after nassm 24 THE COURT: Any other record than what was
wesew 25 lunch, the information the Court had requested wssa 28 made previously?
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wassam 1 MR. LI: No, Your Honor. vwwom 1 MR. l’(es, Your Honor.
wmsaaw 2 THE COURT:; Ms, Polk? sonam 2 THE COURT: Ms. Polk any comment about that
wassm 3 MR. HUGHES: No, Your Honor. wwsw 3 Fequest?
4 THE COURT: Ready to go on that. Are there w4 MS. POLK: Your Honor, the state would object
. 5 any particular 1ssues regarding exhibits? Have womw 5 to that second camera. We had a full on-the-record
w6 they all been marked? Anything that needs to be wuaw 6 discussion about all of the concerns, the
wmew T discussed other than the general motion that was wmen T additional concerns that such a camera would bring.
wsm 8 filed very recently where the defense objected to a wwmw 8  And beyond that I have nothing further to add.
amame 9 NUMber of exhibits? The state responded indicating nwom 9 THE COURT: Mr. Li.
ass 10 that that's something that really has to be dealt nwoom 10 MR. LI: We'll submit, Your Honor.
wwaw 11 With as issues arise in trial. wwam 11 THE COURT: I'm going to confirm the original
wasem 12 MS. POLK: I'm not aware of any issues wsww 12 ruling. It will be under Rule 122 with one still
wssowm 13 regarding the exhibits. And all the exhibits, from wnew 13 camera and one television camera.
awxswn 14 the state's perspective, have been marked. naowm 14 Anything else to discuss as a matter of
nasan 15 THE COURT: A couple of other things came in nwoen 16 pretrial 1ssues?
wues 16 @s far as pretrial matters I just want to address. waone 16 MR. HUGHES: Your Honor, prior to the break a
wnaw 17 I think both the defense and prosecution got an wse 17 few minutes ago, we did provide the clerk for
wroe 18 €mail from Mitch Gold. My only comment about that wnew 18 marking an exhibit pertaining to the i1ssues that
www 19 1S there has been language used In this case and v 19 were discussed in chambers., We ask that be sealed
wrw 20 WIll be during the trial. And it's just what has wew 20 for the same reasons those discussions were sealed.
wrswm 21 been used. And it's not practical to try to adjust navazm 21 THE COURT: And that's ordered.
wzow 22 thatin some fashion. waram 22 MR. HUGHES: Your Honor, I would note that the
noaw 23 1, of course, respect people's views of wns 23 defense was provided a copy as well.
w24 the use of language. And I know no one wants to aem 24 MR. LI: That's correct, Your Honor.
waane 28 Offend anybody somehow. But these are terms that wsz 25 THE COURT: Anything else as a pretnal
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w1 We are using to describe occurrences. And it's w1 Matter?
waem 2 JUst going to continue in that fashion. naam 2 MS. POLK: No, Your Honor.
nasam 3 Ms. Polk. naam 3 MR. LI: Nothing, Your Honor.
nasm 4 MS. POLK: Your Honor, the state is not nasen 4 THE COURT: Then I do want to start the actual
wnsaw 5 familiar with an email that you're referring to. wwam 5 trial with the sweanng in of the jury, the
warsem O THE COURT: It was -- oh. I have extra wswa 6 preliminary instructions and then the opening. And
wsome  f COples. I saw a long list of recipients. I wwasne € I'd like to start as near to 1:30 as posstble on
waow 8 thought a number of attorneys were on there. wew 8 that. I'm going to ask, though, that the attorneys
nasa 9 MR. HUGHES: Your Honor, is this the Court's nuaw 9 return at 1:00. And I think that matter will be
wss 10 COPY? s 10 addressed at that time. I do need to see that
wzssam 11 THE COURT: I made extra copies I was going to wnsa 11 exhibit. Where is that?
wsem 12 hand out. I saw a list of recipients and just naom 12 MR. HUGHES: Your Honor, I provided it to the
w13 @ssumed that everybody was on there. That's your nazem 13 clerk.
w14 COpy. Now you will know what I'm talking about, naoum 14 THE COURT: I need to see that. I wanted to
wsem 15 MR. HUGHES: Your Honor, the state has had an weww 15 explain something. The pretnal conference -- of
neew 16 Opportunity to read it. n=wu 16 course, this is all a public proceeding. And
e 17 THE COURT: Do you agree with my observations, |u=uww 17 anybody can be in here as long as there 1s seating
weswe 18 Which 1s simply we use certain language as wzwu 18  for these pretrial conferences.
wnsa 19 descriptive? I just think it continues in that w19 However, it's not the actual trial. That
wsssw 20 fashion. wzww 20 should be starting at 1:30. And we did have a
nasom 271 MR. HUGHES: I agree. n=am 21 juror who was apparently quite ill over the weekend
b 22 THE COURT: Okay. Then also you probably have [u.=xw 22 but feels better and has come in. And I think
neew 23 recetved another request for a second camera. Did wesww 23 We'll be ready to start at 1:30.
wwww 24 you get that request, Counsel? wsam 24 Thank you. We'll be in recess.
o 25 MS. POLK: Yes, Your Honor. naamm 28 (Recess.)
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TP | (Proceedings contmugn presence of wwswen 1 here's why I'm asking you not to do
wnwew 2 JUIY.) asew 2 that: You will be taking these instructions with
oz 3 THE COURT: We are on the record in the case asww 3 YOU. You can have them at recesses and go over
4 of State of Arizona versus James Arthur Ray. aszew 4 them. I don't want you to be distracted from the
‘ 5 Mr. Ray Is present with his attorneys, Luis Li, Tom aszw B trial by reading instructions when evidence Is
wzem 6 Kelly, Truc Do. The state 1s present represented asww 6 being presented.
wxam 7 by Ms. Polk and Mr. Hughes. The jury is present. oo 1 But you will be able to take the
wasm 8 At this time, ladies and gentlemen, I'm wsww 8 iNStructions with you at recesses here in the
wxsew 9 a@sking that the jury please stand and be sworn. wszw 9 courtroom along with your notes. If you take
oraessom 10 (Whereupon, the jurors were sworn for asww 10 notes, though, on these copies, these are going to
waww 11 cause by the clerk.) asuww 11 be destroyed because the final instructions will be
orsrem 12 THE COURT: Thank you. Please be seated. asew 12 the ones that actually control your deliberations.
Prpp— At this time the clerk will please read orsaew 13 So don't take notes, trial notes, on
a=zew 14 the charges and announce the plea. wsen 14 these coples. Just want to bring that up from what
nazm 15 THE CLERK: In the Superior Court of the State |[w«:w 15 I've heard has happened in other instances. If you
wszew 16 Of Arizona, Iin and for the County of Yavapal, State wssew 16 have the preliminary instructions, you will be able
wsaw 17 Of Arizona, plamntiff, versus James Arthur Ray, wwww 17 to keep these through the trial. You don't need to
axzw 18 defendant; Superior Court No. V1300CR201080049, |.»w~ 18 make notes about them. You can read along if you
anaev 19 INdictment: awoe 19 wish. I'm going to read through them.
orsasem 20 The Grand Jurors of Yavapai County, orsarom 20 Preliminary Instructions to the Jury:
axnew 21 Arizona, accuse James Arthur Ray, charging that in o 21 Duty of Jury:
wue 22 Verde Valley Precinct, Yavapal County, State of 22 Ladies and gentlemen, now that you have
wwsen 23 Arizona, Count I, manslaughter. On or about 23 been sworn, I will tell you something about your
ansew 24 October 8, 2009, James Arthur Ray recklessly caused 24 duties as jurors and give you some instructions.
anwew 25 the death of Kirby Brown, in violation of Arizona 25 At the end of the trial I will give you more
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aseew 1 lAW. 1 detailed instructions. Those final instructions
wsam 2 Count II, manslaughter. On or about 2 will replace these preliminary instructions and
o 3 between October 8, 2009, and October 17, 2009, 3 control your deliberations.
wsome 4 James Arthur Ray recklessly caused the death of 4 It is your duty to determine what the
asaew 5 Elizabeth Neuman, in violation of Arizona law. 5§ facts are in the case by determining what actually
o B Count III, manslaughter. On or about 6 happened. Determine the facts only from the
aunew 7 October 8, 2009, James Arthur Ray recklessly caused 7 evidence produced in Court. When I say "evidence,"
aumew 8 the death of James Shore, in violation of Arizona 8 I mean the testimony of withesses and the exhibits
numew 9 law. Dated February 3, 2010, a true bill signed 9 introduced in Court.
wusem 10 foreman of the grand jury. 10 You should not speculate or guess about
wsssm 11 Members of the jury, to these charges 11 any fact. You must not be influenced by sympathy
«uwe 12 Mr, Ray has entered a plea of not guilty. 12 or prejudice. You must not be concerned with any
oo 13 THE COURT: Thank you. 13 opinion that you feel I have about the facts. You,
wawen 14 At this time, ladies and gentlemen, I'm 14 as jurors, are the sole judges of what happened.
nusw 15 going to ask the bailiff to distribute the coples 15 Importance of Jury Service. Jury service
auaw 16 Of the preliminary instructions to the jury. And 16 1s an important part of our system of justice, with
ausemn 17 While she's doing that, I'll give you some 17 along and distinguished tradition in western
ausew 18 INstructions on those instructions. 18 cwvilization.
ovsassom 19 You have notebooks to write in, to make 19 From the beginning, American law has
«usew 20 the notes that you want to as you proceed through 20 viewed the jury system as an effective means of
asoen 21 the case. And I have some instructions about that. 21 drawing on the collective wisdom, experience, and
' 22 I just want to caution you, please don't write on 22 fact-finding abilities of persons such as
amoew 23 these instructions. You can if you want to just 23 yourselves.
asuen 24 Make notes on them. You're free to do that, of 24 While it may be an occasional
asen 28 COUrse, 25 inconvenience, or worse, jury service is an
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1 important responsibility for yom”\e that I am 1 Admission’evidence in court I1s governed by rules
waaem 2 SUre you will take seriously. 2 of law, and the Judge makes these determinations.
PP Alternate Jurors. Members of the jury, 3 If you should have a general question
4 the law provides for a jury of twelve persons in a 4 about the proceedings, a question you feel is
. 5 case such as this. In any case, we have seated six 5 important enough to ask the Court, again, write it
6 alternate jurors so that, if a juror becomes ill or 6 down on a slip of paper without signing it and pass
7 has a personal emergency, the trial can continue 7 1t to the bailliff during recess or when you have
8 without that juror. 8 the opportunity. The bailiff will iImmediately
9 Just because you are not one of the first 9 bring the question to me. It will be reviewed by
10 twelve jurors does not mean you are necessarily 10 the attorneys and, If it can be answered, 1t will
11 going to be an alternate. The alternate will be 11 be at an appropriate point in the trial. The
12 chosen by lot at the end of the case. Until then 12 answer may refer you to instructions given or may
13 each of you must consider yourself a juror in this 13 ask you to await final instructions.
14 case. Please do not be concerned with who or may 14 In some cases the Court may not be able
15 not be an alternate. 16 to supply any answer and will so report.
ovsswem 16 No Transcript Available, Taking Notes. ooz 16 Trial Schedule. The trial is expected to
17 At the end of the trial, you will have to make your wazew 17 last three to four months. Trial will be conducted
18 decision based on what you recall of the evidence. aosew 18 from Tuesday through Friday of each week until
19 You will not be given a written transcript of any aesew 19 concluded. If the trial is not completed by
20 testimony. You should pay close attention to the wwen 20 May 12, trial will not be held from Friday, May 13,
21 testimony as it is given. wwwn 21 t0 Wednesday, May 25. Trial would resume on
22 You have been provided with note pads and |wesw 22 Thursday, May 26.
23 pencils. If you wish, you may take notes during orose 23 We will all do our best to move the case
24 the tnal. If you do take notes, please keep them awse 24 along, but delays frequently occur. These will not
25 to yourself until you and your fellow jurors go to wwsen 25 be anyone's fault, so do not hold them against the
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1 the jury room to decide the case. aes 1 parties. Delays usually occur because the
2 Do not let note taking distract you so wowm 2 attorneys and I often need to resolve certain legal
3 that you miss hearing or seeing other testimony. awacen 3 Matters before these matters may be presented to
4 When you leave the jury box for a recess, leave swwowew 4 yoU in court or because I am busy with emergency
5 your notes In your seats. waem & matters in other cases.
6 Whether you take notes or not, you should |waiw 6 The usual hours of trial will be from
7 rely upon your own memory of what was said and not |auwws 7 9:00 a.m. to 12:00 noon and 1:30 p.m. to 5:00 p.m.
8 be overly influenced by the notes of other jurors. wamm 8  We will take a recess mid-morning and
9 Do not be influenced at all by my taking aaw 9 mid-afternoon.
10 notes at times. What I write down may have nothing |z 10 Unless a different starting time is
11 to do with what you will be concerned with at this wuzv 11 @nnounced prior to recessing for the evening, you
12 tral. aasw 12 may assume a starting time of 9:00 a.m. for the
13 You will be given the opportunity to ask ane 13 next day.
14 questions of the withesses. After the lawyers have orsnaom 14 If we can stop there just a minute at the
15 finished their questions and before each witness is wauzew 15 bottom of page 3 and tell you about scheduling.
16 excused from the stand, I will ask if any of the wuwew 16 When I announce a time, I mean that time to be the
17 jurors have questions for the witness. wawen 17 time where you will actually be assembled in the
18 If you have a question, write it on a aamm 18  assembly area where Ms. Rybar instructs you.
19 slip of paper. Do not sign it. The bailiff will oaeem 19 If I say 1:30, I'm asking that you be
20 pick it up and hand it to me. The attorneys and I «wuwnw 20 assembled at that time, not that we're going to be
21 will review the question, and I will determine aasen 21 right In court at 1:30. I want to start generally
b 22 whether to pose the question. aasem 22 Within 5 to 10 minutes of when I announce that
23 If your question Is not asked, it is no wase 23 specific time. That gives you a time of where to
24 reflection on the person offering the question. Do waom 24 be and when rather than trying to gauge -- you
25 not speculate on why the question was not asked. waoen 25 KNow -- @ certain amount of time before a start
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weom 1 tIMe. . 1 next. .
waom 2 So that's what I mean when I say a time. cas 2 Media Coverage. There will be news media
mawm 3 It's when you need to be assembled. And we'll come |w«xw 3 coverage of the trial. What the news media covers
4 into court as soon as we can after that. wusew 4 IS UP to them. You must avoid all news media
‘ 5 If we can continue there at the bottom of wuww 5 coverage during the trial. If you do encounter
| wamw O page 3. wwmm 6 SOmMething about this case in the news medta dunng
P Trials generally proceed in the following wuwn 7 the trial, end your exposure to it immedately and
wawn 8 Order: wacew 8 report it to me as soon as you can.
wareen 9 First, the prosecuting attorney will make cawen 9 There will be cameras in the courtroom
10 an opening statement which gives a preview of the wus 10 during the trial. Do not be concerned about them.
11 case. The defendant's attorney may make an opening j«««w 11 Court rules require that the proceedings be
12 statement which outlines the defense's case. The wusew 12 photographed or televised in such a way that no
13 opening statement by the defendant's attorney may ausew 13 juror can be recognized.
14 be made immediately after the state’s statement or wusen 14 I'd like to stop again there at page 5.
15 it may be postponed until after the state's case ausen 15 Excuse me. I've already had a note from a juror
16 has been presented. wsem 16 Who did exactly what I'm asking that you do. It
17 What 1s said in opening statements is not wsom 17 was a note indicating that there had been exposure
18 evidence nor Is it an argument. The purpose of an «swn 18  to a headline or something like that. Brief -- you
19 opening statement is to help you prepare for asmw 19 know -- line under it.
20 anticipated evidence. ors oo 20 And that note was given to me. I was
21 Second, the state will present its wszm 21 able to give it to the parties. There was a
22 evidence. After the state finishes, the defendant wexew 22 question, though, on that note. And I want to make
23 may present evidence. If the defendant produces wszm 23 the answer clear was how trivial or serious must
24 evidence, the state may present additional or weswew 24 the exposure be before we report it. I'm asking
25 rebuttal evidence. asww 25 you to report it at this point every time in
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1 With each witness there Is a direct wewew 1 exactly the fashion that juror did.
2 examination, a cross-examination by the opposing e 2 You write a note to me to what happened,
3 side and finally a redirect examination. Then asem 3 and then I can deal with it. And the attorneys,
4 members of the jury are given the opportunity to wssew 4 the parties, know what happened.
6§ pose questions. This usually ends the testimony of wesen D So at this point if there is that
6 that witness. wssew 6 INadvertent exposure to something in the media, do
7 Third, after all the evidence is in, I wesew 7 €xactly as that juror has done already and let me
8 will read and give you copies of the final awom 8 know by a note just as that juror did and indicated
9 instructions. These final instructions are the awsorw 9 in the note, terminated the exposure immediately.
10 rules of law you must follow in reaching your oeron 10 Admonition. I know you've heard this,
11 verdict. wsww 11 but I'm going to emphasize it again this afternoon.
12 Fourth, the attorneys will make closing oz 12 I am now going to say a few words about
13 arguments to tell you what they think the evidence 13 your conduct as jurors. I am going to give you
14 shows and how they think you should decide the 14 some do's and don'ts, mostly don'ts, which I will
15 case. The state has the right to open and close 15 call "the admonition."”
16 the arguments since the state has the burden of 16 Do wear you juror badge at all times in
17 proof. Just as in opening statement, what s said 17 and around the courthouse so everyone will know you
18 in closing arguments is not evidence. 18 are on ajury.
19 Fifth, you will deliberate in the jury 19 Each of you has gained knowledge and
20 room about the evidence and the rules of law and 20 information from the experiences you have had prior
21 decide upon a verdict. Once you agree upon a 21 to this trial. Once this trial has begun, you are
. 22 verdict, it will be read in court with you and the 22 to determine the facts of this case only from the
23 parties present, 23 evidence that Is presented in this courtroom.
24 Finally, you will be discharged and 24 Arizona law prohibits a juror from
25 released from the restrictions I will read to you 25 receiving evidence not properly admitted at trial.
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\‘ 1 Therefore, do not do any reseag or make any 1 lawyers and parties have been given
} 2 nvestigation about the case on your own. Do not 2 the same Instruction about not speaking with you
! 3 view or visit the locations where the events of the 3 jurors, so do not think they are being unfriendly
4 case took place. Do not consult any source such as 4 to you. When you go home tonight and farmily and
’ 5 a newspaper, a dictionary, a reference manual, 5 friends ask what the case i1s about, remember you
: 6 television, radio or the Internet for information. 6 cannot speak with them about the case. All you can
| 7 If you have a question or need additional 7 tell them is that you are on a jury, the estimated
8 information, submit your request in writing, and I 8 schedule for the trial and that you cannot talk
9 will discuss 1t with the attorneys. 9 about the case until it is over.
10 One reason for these prohibitions 1s 10 In a civil case the jurors are permitted
11 because the trial process works by each side 11 to discuss the evidence during the trial while the
12 knowing exactly what evidence is being considered 12 trial progresses. In a criminal case, such as
13 by you and what law you are applying to the facts 13 this, however, the jurors are not permitted to
14 you find. 14 discuss the evidence until all the evidence has
15 As I previously told you, the only 15 been presented and the jurors have retired to
! 16 evidence you are to consider in this matter is that 16 deliberate on the verdict. You therefore may not
17 which s introduced in the courtroom. The law that 17 discuss the evidence among yourselves until you
18 you are to apply is the law that I give you in the 18 retire to dehiberate on your verdict.
19 final instructions. This prohibits you from 19 Do not form final opinions about any fact
20 consulting any outside source. 20 or about the outcome of the case until you have
21 Do not talk to anyone about the case or 21 heard and considered all of the evidence, the
22 about anyone who has anything to do with it, and do 22 closing arguments and the rest of the instructions
23 not let anyone talk to you about those matters 23 I will give you on the law. Keep an open mind
\ 24 until the trial has ended and you have been 24 during the trial. Form your final opinions only
25 discharged as jurors. Until then, you may tell 25 after you have had an opportunity to discuss the
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| 1 people you are on a jury and you may tell them the 1 case with each other In the jury room at the end of
| 2 estimated schedule for the trial. But do not tell 2 the trial.
3 them anything else except to say that you cannot 3 Before each recess I will not repeat the
4 talk about the trial until it 1s over. 4 entire admonition I have just given you. I will
\ 5 It 1s your duty not to speak with or 5§ probably refer to it by saying, please remember the
‘ 6 permit yourselves to be addressed by any person on 6 admonition, or something like that. However, even
7 any subject connected with the trial. If someone 7 if I forget to make any reference to it, remember
8 should try to talk to you about the case, stop him 8 that the admonition still applies at all times
9 or her or walk away. If you should overhear others 9 during the trial.
10 talking about the case, stop him or her or walk 10 Bench Conferences and Recesses. From
11 away. If you should overhear others talking about 11 time to time during the trnal, it may become
12 the case, stop them or walk away. 12 necessary for me to talk to the attorneys out of
13 If anything like this does happen, report 13 the hearing of the jury either by having a
14 1t to me or any member of my staff as soon as you 14 conference at the bench when the jury i1s present in
156 can. To avoid even the appearance of improper 15 the courtroom or by calling a recess.
16 conduct, do not talk to any of the parties, the 16 Please understand that while you are
17 lawyers, the witnesses or media representatives 17 waiting, we are working. The purpose of these
18 about anything until the case 1s over even if your 18 conferences is not to keep relevant information
19 conversation with them has nothing to do with the 19 from you but to decide how certain evidence is to
20 case. 20 be treated under rules of evidence and to avoid
21 For example, you might pass an attorney 21 confusion and error.
22 1n the hall and ask what good restaurants there are 22 We will, of course, do what we can to
23 downtown. And somebody from a distance may think 23 keep the number and length of these conferences to
24 you are talking about the case. So, again, please 24 a minimum. I may not always grant an attorney's
25 avoid even the appearance of improper conduct. 25 request for a conference. Do not consider my
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1 granting or denying a request fg conference as 1 statement arguments made by the lawyers are not
2 any indication of my opinion of the case or of what 2 evidence. Their purpose is to help you understand
3 your verdict should be. 3 the evidence and law. However, If the lawyers for
4 Please do not be concerned what we are 4 all parties agree or stipulate some particular fact
. 5 discussing at any bench conference we may have. 5 is true, you should accept it as the truth.
6 Please respect the privacy of those participating 6 Questions to a Witness. By itself a
7 in the bench conference in order to maintain the 7 question is not evidence. A question can only be
8 fairness of the trial. 8 used to given meaning to a witness's answer.
wsem 9 As I've said, if we can stop there just a 9 Objections to questions. If a lawyer
s 10 minute. If we're having a bench conference, ladies 10 objects to a question and I do not allow the
wssew 11 and gentlemen, I want you to feel free to stand and 11 witness to answer, you must not try to guess what
assew 12 stretch and move around a bit. 12 the answer might have been. You must also not try
assen 13 Questions. If at any time during the 13 to guess the reason why the lawyer objected in the
wssew 14 trial you have difficulty hearing or seeing 14 first place. Admission of evidence in court is
w=om 15 something that you should be hearing or seeing, or 15 governed by rules of law. I will apply those rules
nsarn 16 If you get into personal distress for any reason, 16 and resolve any issues that arise during the trial
w17 raise you're hand and let me know. 17 concerning the admission of evidence.
wsoen 18 If you have any questions about parking, 18 Rejected Evidence. At times during the
w19 restaurants or other personal matters relating to 19 trial, testimony or exhibits will be offered into
waew 20 your jury service, feel free to ask one of the 20 evidence, but I might not allow them to become
nziwew 21 court staff, But remember that the admonition 21 evidence. Since they never become evidence, you
wawn 22 applies to court staff as it does to everybody 22 must not consider them.
anmv 23 else. So do not try to discuss the case with court 23 Stricken Evidence. At times I may order
wsen 24 staff, 24 some evidence to be stricken from the record. Then
wsmm 25 Lawyers' Comments are not Evidence. In 25 1t is no longer evidence, and you must not consider
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a=zew 1 their opening statements and closing arguments, the 1 it for any purpose.
w2 lawyers will talk to you about the law and the 2 Direct and Circumstantial Evidence.
anww 3 evidence. What the lawyers say 1s not evidence, 3 Evidence may be direct or circumstantial. Direct
wswev 4 but it may help you to understand the law and the 4 evidence Is the testimony of a witness who saw,
wnuwm 85 evidence, 5 heard or otherwise sensed an event. Circumstantial
o B Stipulations. The lawyers are permitted 6 evidence I1s the proof of a fact or facts from which
aswem 7 tO stipulate that certain facts exist. This means 7 you may find another fact.
«szuw 8 that both sides agree those facts do exist and are 8 The law makes no distinction between
wewew 9 part of the evidence. 9 direct and circumstantial evidence. It is for you
aszsen 10 Evidence to be Considered. You are to 10 to determine the importance to be given to the
11 determine what the facts in the case are from the 11 evidence regardless of whether It 1s direct or
12 evidence produced in court. If the Court sustained 12 circumstantial.
13 an objection to a lawyer's questions, you must ossrew 13 Exclusion of Witnesses. The rule of
14 disregard it and any answer given. Any testimony wswwm 14 exclusion of witnesses is in effect and will be
15 stricken from the court record must not be wszew 15 Observed by all witnesses until the trial is over
16 considered. wszew 16 a@nd a result announced. This means all withesses
17 Evidence, Statements of Lawyers and aszew 17 will remain outside the courtroom during the entire
18 Rulings. As I mentioned earlier, it I1s your job to ns2m 18 trial except when called to the witness stand.
19 decide from the evidence presented in court what ws=w 19 Each witness will wait in an area directed by the
20 the facts are. Here are six rules on what is and wsw 20 Dalliff unless other arrangements have been made
21  what is not evidence: asww 21 With the attorney who has called the witness.
. 22 Evidence to be Considered. You are to ossamm 22 The rule also forbids witnesses from
23 determine the facts only from the testimony of asww 23 telling anyone but the lawyers what they will
24 witnesses and from exhibits admitted in evidence. wsww 24 testify about, what they had testified to. If
25 Lawyers' Statements. Ordinarily wsom 28 Witnesses do talk to the lawyers about their
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w1 testimony, other witnesses angrors should avoid ossoom 1 Qimony of Law Enforcement Officers.
wssew 2 Deing present or overhearing. ' anww 2 The testimony of a law enforcement officer is not
mssm 3 The lawyers are directed to inform all ssom 3 entitled to any greater or lesser importance or

\ » 4 their withesses of this rule and to remind them of aaw & behevability merely because of the fact that the

. 5 their obligations from time to time as may be asww 5 witness I1s a law enforcement officer.

' nwmesew O NECESSAry. orssrem O You are to consider the testimony of a
P § The parties and their lawyers should keep |«xws 7 peace officer just as you would the testimony of
wxoew 8 @ careful lookout to prevent any potential withess weaen 8 any other witness.
wsmw 9 from remaining in the courtroom if they osszm 9 Indictment 1s not Evidence. The state
amew 10 inadvertently enter. ws2ew 10 has charged Mr. Ray with three counts of
arseumm 11 And if we could stop there just a minute. aszem 11 manslaughter. These charge are not evidence
wswm 12 Ladles and gentlemen, there are some exceptions to | us»m 12 against the defendant. You must not think the
wsew 13 this rule. So If It happens to be you see somebody assee 13 defendant is guilty just because of these charges.

‘ nszem 14 10 court and the person may be a witness, and I assew 14 Mr. Ray has plead not guilty. The plea of not

| wssame 15 don't know that that's a situation, I just want to asew 15 guilty means that the state must prove each element
wsem 16 let you know that there are some exceptions and not |« 16 of the charges beyond a reasonable doubt.

| wszew 17 to be upset if you see something like that. osarn 17 Presumption of Innocence, Reasonable

‘ orssxsen 18 Credibility of Witnesses. Resuming there wsen 18 Doubt. The law does not require a defendant to
wsow 19 at the middle of page 9. In deciding the facts of wsam 19 prove innocence. Every defendant is presumed by
wssaem 20 this case, you should consider what testimony to assew 20 [aw to be innocent. You must start with the
nsew 21 accept and what to reject. You may accept asw 21 presumption that the defendant is innocent.
wsam 22 everything a witness says, or part of it or none of orsssen 22 The state has the burden of proving
wseam 23 1L, assew 23 Mr. Ray guilty beyond a reasonable doubt. This
orsssam 24 In evaluating testimony, you should use wswm 24 mMeans the state must prove each element of each
assow 28 the tests for truthfulness that people use in ssoew 25 Charge beyond a reasonable doubt.
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assen 1 determining matters of importance in everyday life, osom 1 In civil cases it is only necessary to
asoe 2 INcluding such factor as the witness's ability to wmoww 2 Prove that a fact is more lkely true than not true

woeew 3 S€€ O hear or know the things the witness amaw 3 OF that its truth 1s highly probable. In a

‘ weoww 4 testified to; the quality of the witness’s memory, wewew 4 criminal case such as this, the state's proof must
wsoev 5 the witness's manner while testifying; whether the wsww 5 be more powerful than that. It must be beyond a
asom 6 witness had any motive, bias or prejudice; whether wszm 6 reasonable doubt.
aswen 7 the witness was contradicted by anything the orsszen 7 Proof beyond a reasonable doubt is proof

| a8 WiItness said or wrote before trial or by other nmem 8 that leaves you firmly convinced of Mr. Ray's

| wsww 9 evidence and the reasonableness of the witness's wszew 9 guilt. There are very few things in this world
aszew 10 testimony when considered in the light of the other wsaew 10 that we know with absolute certainty. And in
asew 11 @vidence. Consider all of the evidence in the wswew 11 criminal cases the law does not require proof that
oz 12 hight of reason, common sense and experience. wsww 12 OVercomes every doubt.
orsraen 13 Expert Witness. A witness qualified as asann 13 If, based on your consideration of the

} assew 14 an expert by education or experience may state =sww 14 evidence, you are firmly convinced that Mr. Ray is
wsraen 18 OpINIONS ON Matters In that witness's field of asam 15 guilty of the crimes charged, you must find him

| w16 expertise and may also state reasons for those s 16 guilty.

1 waeem 17 OPINIONS. awsosen 17 If, on the other hand, you think there is

| orsaem 18 Expert opimon testimony should be judged |u««w 18 a real possibility that Mr. Ray is not guilty, you
asreew 19 Just @s any other testimony. You are be bound by asew 19 mMust give him the benefit of the doubt and find him
wse 20 1L, YOU may accept it or reject it in whole or in wssew 20 NOt guilty.
wssew 21 part. And you should give it as much credibility orsasan 21 Evidence of any Kind. The state must

22 and weight as you think it deserves considering the assew 22 prove guilt beyond a reasonable doubt based on the
awsen 23 witness's qualifications and experience, the wwsem 23 @vidence. Mr. Ray is not required to produce
wasew 24 reasons given for the opinions, and all the other =woew 24 evidence of any kind. The decision on whether to
aseew 25 @vidence n the case, aweew 25  produce any evidence is left to the defendant
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ameew 1 acting with the advice of an at&ey. The w1 lawyer thl.the evidence will be and is offered
«xoem 2 defendants's decision in this regard is not aaww 2 to help you understand and follow the evidence
o 3 €Vidence of guilt. wxsw 3 during the trial.

4 Constitutional Right not to Testify. The o 4 Ms. Polk, do you wish to make an opening

.: 5 state must prove guilt beyond a reasonable doubt carw 85 Statement.
zown 6 based on the evidence. A defendant in a criminal aezm 6 MS. POLK: Thank you, Your Honor.
awzew T Case has a constitutional right to not testify at R § If it please the Court, Counsel, and
wem 8 trial. And the exercise of that right cannot be wnsew 8 ladies and gentlemen of the jury, my name is Sheila
w9 considered by the jury in determining whether a wasew 9 PoOlk. I'm the Yavapai County Attorney. I
w10 defendant is guilty or not guilty. anse 10 represent the State of Arizona along with Deputy
ozoonen 11 Jury not to Consider Penaity. You must «xsw 11 County Attorney Bill Hughes, whom you've already
wwsew 12 Not decide -- you must decide whether Mr. Ray is exaw 12 met. Also at our table is Detective Ross Diskin
wwsew 13 guilty or not guilty by determining what the facts anwen 13 from the Yavapai County Sheriff's Office, who is
amaw 14 1N the case are and applying the final jury ewwem 14 the detective on this case.
ewws 18 INstructions. You must not consider the possible e 15 On October 8th of 2009, three vibrant,
wwew 16 punishment when deciding on guiit. Punishment 1s =aww 16 healthy adults -- Kirby Brown, James Shore and Liz
wue 17 left to the Judge. «axw 17 Neuman -- entered a sweat lodge at a retreat center
amsem 18 Separate Counts. Each count charges a wsww 18 1IN Sedona. Kirby was 38. James was 40, and Liz
«wsew 19 separate and distinct offense. You must decide zswen 19 Neuman was just 49 years old.
awsm 20 each count separately based on the evidence and the | cosww 20 Each one was seeking to learn from James
wwsew 21 1aw applicable to it uninfluenced by your decision anewew 21 Ray, the defendant in this case, personal growth
o 22 0N @ny other count. enww 22 and the tools to success In their lives. Each one
coioem 23 You may find that the state has proved wwsew 23 Was eager to gain knowledge, and each was looking
ansm 24 beyond a reasonable doubt all, some or none of the | w«www 24 for wisdom and personal insight.
oo 28 Charged offenses. Your finding for each count must casm 25 Instead of growth and enlightenment
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«nwm 1 be stated in a separate verdict. axwm 1 Kirby, James, and Liz found death, found death in
o 2 Manslaughter. The State of Arizona has wween 2 Mr. Ray's sweat lodge.
o 3 Charged Mr. Ray with three counts of manslaughter. | couww 3 The man who promised Kirby, James, and
wuzew 4 The crime of manslaughter requires proof that the «uww 4 LIz enlightenment and success if they followed him
wozew 5 defendant: «uw 5 and endured an intense and searing heat condition
wozm B 1. Caused the death of another person; =uem 6 1N his sweat lodge is James Ray, seated over at
eowen ¢ and wuzm 7 defense table.
wozem 8 2. Was aware of and showed a conscious oz 8 This sweat lodge ceremony, this heat
s 9 disregard of a substantial and unjustifiable risk w9 endurance challenge, was the grand finale of a
anww 10 Of death. «uww 10 weeklong seminar. Fifty-six people followed James
aowew 11 The risk must be such that disregarding =wwm 11 Ray into that tent on October 8th to participate in
«onaew 12 1t Was a gross deviation from the standard of «uem 12 his heat endurance challenge.
aoww 13 conduct that a reasonable person would observe In wosen 13 By the time Mr. Ray ended this heat
anew 14 the situation. «uow 14 challenge, two to two and a half hours later, about
woreen 15 Concluston to Preliminary Instructions: =usen 18 20 people were down and several unconscious.

16 The rules of law I have shared with you in the past aosen 16 (Audio recording played.)

17 few minutes are preliminary only. At the end of cwom 17 MS. POLK: According to the medical examiner,

18 the case I will read to you and give you a copy of =wwew 18 Who will testify in this case, Kirby Jones died of

19 the final instructions of law. In deciding the -- «www 19 heat stroke; James Shore died of heat stroke, and

20 1n deciding the case you must be guided by the wuww 20 Liz Neuman died ten days later with her family at
eeo 21  final instructions. awew 21 her side after being taken off of life support.

22 At this time the lawyers will be azos20om 22 The medical examiner will testify that
auem 23 permitted to make their opening statements. Again, |«ewww 23 Liz Neuman died of multisystem organ failure due to
zww 24 wWhat the lawyers say in their opening statements is nwww 24 hyperthermia, which i1s the overheating of the body
«cwew 25 not evidence. It is simply an outline of what the wwww 25 due to prolonged sweat lodge exposure.
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nowy 1 Kirby Brown and Jamghore, along with wwwm 1 in order tog the full value of their investment.
wmem 2 Most of the participants, had paid considerable anww 2 The defendant called this "playing fuli-on" and
ens 3 SUMS Of money to Mr. Ray, the defendant, to enroll 2wow 3 promised the group they would leave different

« 4 in his seminar called "Spiritual Warrior 2009." wsew 4 people.
‘ 5 Liz Neuman had participated in the past wnzm B (Audio recording played.)
wveen 6 1N many of Mr. Ray's seminars and was at the event wwam O MS. POLK: At this trial you will hear from
«oem 7 1IN October as a volunteer staff member. aeem 7 Witnesses that throughout the week those who showed
ewv 8 In this case you will hear from many eweew 8 @ reluctance to participate in certain activities
wow 9 Witnesses who also enrolled in Mr. Ray's Spiritual anew 9 were reminded time and again by Mr. Ray to play
wvzes 10 Warrior 2009 seminar. Most participants paid close wusew 10 full-on,
woew 11 t0 $10,000 to the defendant plus another $1,600 for sem 11 Many witnesses in this trial will testify
=nww 12 room and board at the retreat center. wusew 12 that by the end of the week when they entered
cwsen 13 The seminar ran from Saturday evening, s 13 Mr. Ray's sweat lodge for the grand finale event,
wnwew 14 Qctober 3rd, to Friday morning, October 9th. It awaw 14 his heat endurance challenge, they were exhausted,
=wm 15 was held at a location called the "Angel Valley eweew 15 mentally weak, and fully conditioned to follow
wwww 16 Retreat Center," about 25 miles from this «weew 16 Mr. Ray's instructions.
wweem 17 courthouse, down along Oak Creek. oo 17 One of the first events the participants
e 18 The defendant, James Ray, promised that «wwn 18 faced shortly after arriving at Angel Valley was to
v 19 his Spiritual Warrior seminar would ensure his ewmw 19 shave their heads -- men and women alike. Mr. Ray
=wsen 20 participants the five pillars of success: awxew 20 told them that the act of shaving their head was
o 21 financial, relationships, mental, spintual, and wnzw 21 Symbolic of playing full-on. And many witnesses at
aneew 22 physical. awsew 22  this trial will tell you that they shaved their
ozoeu 23 The theme for the Spiritual Warrior 2009 wwwew 23 heads, demonstrating to Mr. Ray and to themselves
aveew 24 Seminar was to act like warriors and act with honor awww 24 their intention to enter into the activities of the
wnrew 25 at all times. And Mr. Ray, through his staff, ewwn 25 week 100 percent and to play full-on.
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«nsew 1 recorded all of his sessions with his participants awam 1 Day one, Sunday, started with yoga at
enw 2 during this seminar. avew 2 6:30 In the morning, consisted of lectures, film
e 3 (Audro recording played.) wnem 3 Clips from a movie called The Last Samurai,

- MS. POLK: Mr. Ray promised his participants wwsrew 4 discussions, writing assignments that Mr. Ray

wwev 5 that he would facilitate their enlightenment awsen B Called "recapitulations,” and statements by

auwww 6 through the activities of the week. awsen 6 participants about their commitment.

w1 (Audio recording played.) wwmm T James Shore, who lost his life in

RV - MS. POLK: Mr. Ray told the participants that enwm 8 Mr. Ray's sweat lodge, was one of the participants

essem 9 the week would be difficult and challenging and anww 9 Who spoke that day at the mic about his intentions

awoew 10 told them that they would have many altered state ewace 10 for the week.

aween 11 eXxperiences before the week ended. czaoten 11 On day two, Monday, participants again

w12 (Audio recording played.) o 12 woke up early, even though many had stayed up

anssen 13 MS. POLK: From the very first day of the enxew 13 @lmost all night long writing in their journals at

«wem 14 Seminar, Mr. Ray told the group that what he called enzew 14 Mr. Ray's urging. This day included more movie

wveen 15 "threshold experiences" would be uncomfortable but «num 185 Clips from The Last Samurai, more lectures from

wvem 16 Were necessary to grow in capacity. ansm 16 Mr. Ray, more writing, and an activity that

anae 17 (Audio recording played.) ensew 17 INnvolved hyperventilating in order to achieve what

e 18 MS. POLK: The events of the week were a =nww 18  Mr. Ray called "an altered state.”

avem 19 surprise for most of the group. When they signed ez 19 (Audio recording played.)

euew 20 Up, most participants did not know what to expect. ozzsooen 20 MS. POLK: And during this trial a participant

A Participants arrived at Angel Valley on wxw 21 named Dennis Mehavrer will testify. During his
22 Saturday afternoon for registration. The wswm 22 testimony you will hear the question he posed to

ansew 23 defendant, Mr. Ray, welcomed them around 6:00 p.m. |«=w« 23 Mr. Ray about how uncomfortable that breath work

s 24 Mr. Ray encouraged everyone to enww 24 that was just described for you was for Dennis.

v 25 participate in the events of the week 100 percent w2z 28 And you will hear Mr. Ray's response

Mina G. Hunt (928) 554-8522 Mina G Hunt (928) 554-8522

02/06/2012 10:47:05 AM

Page 77 to 80 of 161

20 of 41 sheets



81 83
«xzw 1 Where he tells the group that tf@vents of the ense 1 NOL move.’we or she moved, this was considered
=www 2 Week are an accelerated learning program and that ez 2 dishonorable, causing another team member to die.
=xwew 3 the participants have to be willing to push the o 3 Witnesses will testify at trial how this
4 threshold and willing to be uncomfortable in doing wzom 4 Samurai Game reinforced their need to obey Mr. Ray
‘ 5 so. wzm 5 and emphasized how their conduct would impact
wxam B Mr. Ray also reassures the group that the «=ww 6 oOthers at the Spiritual Warrior seminar. And keep
enew 7 threshold activities that he is leading them In wnow 7 that testimony in mind as you hear testimony about
axew 8 throughout the week are being held in a controlled ==z 8 group behavior inside the sweat lodge event later
axzw 9 €nvironment. wmen 9 IN the week.
anzw 10 (Audio recording played.) wazem 10 The Samural Game ended, not until about
wearem 11 MS. POLK: Tuesday, day three, of the ez 11 11:00 p.m., with Mr. Ray declaring that everyone
wunzew 12 Spiritual Warrior seminar, was another day of ewxwm 12 was dead. Kirby was finally allowed to get up from
wnew 13 lectures and activity. Around noon Mr. Ray imposed wzwew 13 the ground but still under the code of silence, as
anzew 14 what he called a "code of silence.” The code of wzww 14 Was everyone,
zxzw 18 Sllence meant that participants could not speak to waww 18 Participants were then lead directly into
«nww 16 anyone at any time for any reason. Mr. Ray imposed |«ue« 16 their next challenge, the Vision Quest, another
asov 17 this code of silence on his 49 participants from =zam 17 threshold experience. They were given a few
s 18 Tuesday afternoon until 9:00 a.m. on Thursday =20 18 minutes to gather a sleeping bag, their writing
enen 19 morning. 2z 19 tools and journals; and then, in the dark, each
wnem 20 On Tuesday around 5:00 p.m. in the awsew 20 participant was led to a location in the desert
wasew 21  Crystal Hall, the defendant, Mr. Ray, led the group esww 21  around Oak Creek and left there alone for the next
euse 22 1N @N activity he called "the Samurai Game." In enmm 22 36 hours.
wssew 28 this activity Mr. Ray played the role of God. ouam 23 (Audio recording played.)
s 24  Forty-nine participants were divided into two wumm 24 MS. POLK: Each participant was instructed to
wwoen 25 teams. When a participant violated any rule of the wumen 25 draw a small circle called their "medicine wheel."
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emiwn 1 game, Mr. Ray, as God, would pronounce them dead. |«w=w 1 They were told to stay inside this medicine --
oz 2 (Audio recording played.) euww 2 inside this circle, this medicine wheel, for the
wmen 3 MS. POLK: That dead participant then had to wuzew 3 entire 36 hours, even to relieve themselves or
answ 4 lay down on the cement floor and not move, not move |«wv 4 while defecating.
wnsen 5 @ Muscle, not relieve an itch, not find a more euzm D During these 36 hours that began on
wwwm 6 comfortable position, not cough, and not get up for wuww 6 Tuesday at 11:00 p.m. and did not end until
wwe 1 @NY reason, not even to use the restroom. wwwm f Thursday morning at about 6:30 a.m., participants
w2z 8 (Audio recording played.) =uwm 8 Were not allowed any food, any water, and not
cwsm 9 MS. POLK: Kirby Brown was one of the first wue 9 allowed to move, to leave that small circle.
awerw 10 participants to be pronounced by James Ray after s 10 Less than eight hours later, after coming
e 11 talking as dead. The Samurai Game broke for «uam 11 Off Of that Vision Quest, participants were then
s 12 dinner, and those who were still alive were allowed «u=w 12 led into the defendant's sweat lodge ceremony.
e 13 to eat dinner. The code of silence, however, was cussen 13 When you hear testimony from witnesses
«suwm 14 not lifted, and participants had dinner in silence. «wusee 14 a@bout their intentions to stay inside the sweat
aszew 18 Those who had already been pronounced «swm 15 lodge In spite of the extreme heat, keep in mind
«nzw 16 dead by Mr, Ray did not get dinner. They remained zsww 16 how the Vision Quest activity and the requirement
an=w 17 dead, lying in the same spot where they fell. At wsom 17 that they stay inside their small circles for 36
anwew 18 SO0me point staff called "angels of death" did bring =sww 18 hours conditioned them to stay inside yet another
eawew 19 them blankets to help ward off the chill of the «swm 19 small enclosed space, the sweat lodge, and affected
enuen 20 €VENIng. wswo 20  their mindset.
ozaraeem 21 Kirby was one of those who did not get awsam 21 The code of silence was still in place.
22 dinner and continued to lie on the floor in great wszw 22 The Vision Quest was a complete fast -- no water,
atew 23 discomfort, as you will learn in this trial. aswm 23 N0 food -- from Tuesday at 11:00 p.m. until
assen 24 After dinner the Samurai Game continued. wsww 24  Thursday morning. And for those who had missed
aasze 25 Once a player was declared dead, he or she could esom 25 dinner on Tuesday, such as Kirby, the fast was even
Mina G. Hunt (928) 554-8522 Mina G. Hunt (928) 554-8522

21 of 41 sheets

Page 81 to 84 of 161

02/06/2012 10:47:05 AM




. 85 87
wsa 1 lONger. essew 1 MOrNINg, t&ream Team members had other
wmam 2 When asked by a participant whether they nesew 2 Fesponsibilities.
wsew 3 Should sleep during the Vision Quest, this is what s 3 Two of the Dream Team members will
4 Mr. Ray tells them: e 4 testify in this case. Both of them will tell you
‘ 5 (Audio recording played.) wsem B about an incident that happened on Wednesday
wwew O MS. POLK: Participants were told to approach wesen 6 evening at the retreat center while the
wwwew ¢ this activity, the Vision Quest, with w7 participants were on the Vision Quest.
exww 8 Impeccability. And Mr. Ray reminded them that he w8 The Dream Team members had gathered in
wnzn 9 had told them when they signed up not to come to wem 9 the dining hall to share some wine and unwind and
ewsw 10 Spiritual Warrior if they were not willing to do «www 10 talk. Mr. Ray twice walked in on their gathering
wwoen 11 this work. =erew 11 very upset with them and chastised them for
e 12 (Audio recording played.) e 12 drinking wine and not holding space, in his words,
cwem 13 MS. POLK: Participants stayed in their small aeuew 13 for the participants out on their Vision Quests.
=wwen 14 circles in the desert in silence without food or cwven 14 You will hear testimony that Liz Neuman
w15 water for 36 hours -- Tuesday night, all day wwewn 15 wWas very upset with herself, unhappy that she had
«woew 16 Wednesday, Wednesday night until Thursday morning. |««w 16 made James Ray unhappy. Keep that information in
wwmem 17 On day five, Thursday, around 6:30 a.m., «ewm 17 mind when you hear testimony from witnesses about
=uzew 18 €ach participant was picked up from their spot from «sew 18 L1z Neuman during Mr. Ray's sweat lodge ceremony.
sz 19 their Vision Quest and walked back to the retreat czwan 19 When you hear about Liz's suffering
»usew 20 center and allowed to take a shower but still in casen 20 Inside the sweat lodge -- when you hear from
wwsew 21 silence. wesen 21 Witnesses -- when you hear testimony from witnesses
s 22 Their fast from food and water for the wasw 22 about their attempts to alleviate Liz's suffering,
wueew 23 last 36 hours came to an end. They gathered for eaeew 23 I ask that you remember the testimony about Liz's
aws 24 breakfast but were told to eat ight. Then they wewm 24 UNhappiness with herself for breaking Mr. Ray's
ewew 25 gathered in the Crystal Hall and the code of waww 25 rules on Wednesday night at the wine drinking
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wwsew 1 sllence was hfted. Stll unaware of what the next waww 1 gathering.
wusew 2 activity was, participants were reminded to a2 Now back to day five of the Spiritual
wusew 3 hydrate. wown 3 Warrior 2009 seminar. After participants came in
wwwm 4 I have told you that three people died in waew 4 from their Vision Quest on Thursday morning and had
wwew B Mr. Ray's ultimate event of the week, a heat waew 5 @ light breakfast, the code of silence was lifted.
wwum 6 endurance challenge that took place in the sweat «own 6 There was no lunch that day. Mr. Ray showed his
zawew 7 lodge. Two of the deceased were participants in aase 1 participants another clip from The Last Samurai and
w8 the Spiritual Warrior seminar -- Kirby and James. «owm 8 briefed them on the last event, the grand finale,
awww 9 The third victim, Liz Neuman, was a member of waem 9 the event that was supposed to convince them that
awem 10 Mr. Ray's Dream Team, volunteers who had eawea 10 their money was well spent, the ultimate heat
wszew 11 participated in past events sold by Mr. Ray. «eeww 11 endurance challenge, Mr. Ray's sweat lodge
wawrem 12 In fact, you will learn during this tnal wasew 12 Cceremony.
awem 13 that Liz Neuman had attended many other events held | caosew 13 About 30 minutes before participants
anww 14 by Mr. Ray and had participated in prior sweat «asew 14 entered this sweat lodge, participants learned for
enww 15 lodge ceremonies conducted by Mr. Ray on other e 16 the first time about this activity.
wwswew 16 OCCasions. wnzm 16 (Audio recording played.)
awen 17 At this Spintual Warnor 2009 event, asorem 17 MS. POLK: In briefing his participants about
=sww 18 there were seven volunteers who made up Mr. Ray's asws 18 this heat endurance challenge, Mr. Ray tells them
anew 19 Dream Team, and they were introduced to the esxm 19 that the point of this exercise 1s to have an
«wswm 20 participants by Mr. Ray on Sunday, day one. nwsem 20  altered experience. He tells them that the heat
wnzam 21 (Audio recording played.) = 21  Will be the most intense they've ever experienced.
22 MS. POLK: You will hear testimony in this eswwm 22 He tells them they will feel like they're going to
anww 23 Case about the goals of the Dream Team members. esww 23 die, and he challenges them to play full-on.
asew 24 While participants did that Vision Quest activity a2z 24 (Audio recording played.)
wswm 25 1N the desert from Tuesday night until Thursday asnwm 25 MS. POLK: In this briefing Mr. Ray further
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wnem 1 describes the tent and the challe& and the wuwew 1 10 death.
waww 2 Ceremony, and he tells his participants that their wooem 2 After the briefing, the participants were
wwem 3 Skin will feel like it's going to fall off their wooe 3 glven 15 minutes to change into bathing suits or
» 4 body and that they have to face death and overcome awmw 4 shorts and told to meet down by the fire at the
. 5 it woew D Sweat lodge.
e O (Audio recording played.) osoriems O Sometime around 2:30 on Thursday
vassam 1 MS. POLK: Mr. Ray tells his participants they w7 afternoon -- no one is quite sure of the exact
esszm 8 Wil be In an extreme altered state. s 8 time -- 56 people -- participants, Dream Team
aumw 9 (Audio recording played.) w9 members, Mr. Ray the defendant, and some of his
wseee 10 MS. POLK: Mr, Ray then tells the participants =aww 10 staff -- lined up and entered this sweat lodge
assm 11 that If they must leave, they can only leave wowew 11 structure,
s 12 between rounds and when the gate or the opening Is woraen 12 The tent in which Mr. Ray conducted his
nssew 13 Open. «new 13 heat endurance event was built by the Angel Valley
cizen 14 (Audio recording played.) «uew 14 Retreat Center and inspected and approved by
wssaes 15 MS. POLK: And, finally, shortly before wasew 15 Mr. Ray. The tent was first constructed in 2008
=sws 16 leading his followers into the sweat lodge, Mr. Ray =usew 16 and used by several other groups throughout 2008
aswew 17 tells the participants to bring a determination of wosew 17 and 2009 to hold sweat lodge ceremonies without
aesam 18 steel. wuoe 18  incident. The structure was only about four feet
asem 19 (Audio recording played.) weum 19 tall at its highest point.
s 20 MS. POLK: You will hear testimony in this osozomu 20 As you have heard, participants were told
s 21 case from several doctors. The doctors will tell wxem 21 that If they had to leave, they could only leave
awww 22  yoOU that heat-related injuries occur on a wanom 22 between rounds when the gate was open, and they had
w28 CONtINUUM, from heat exhaustion at the early stages wews 23 O leave clockwise. For example, if a participant
s 24 to heat stroke at the later stages. wuw 24 Was seated next to Mr. Ray, who was at the opening
awsm 28 The symptoms of heat-related injuries aenw 25 Or the gate, they had to crawl clockwise all the
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wsazew 1 iNClude muscle cramps, nausea, vomiting, weakness, weam 1 way around the tent in order to exit.
zsmm 2 and altered mental states, the exact symptoms that cowem 2 The tent was very, very, very crowded
mseew 3 Mr. Ray had just told his participants to face, to saww 3 With two rows of people along the back side and
asew 4 ignore and to conguer, waws 4 participants sitting shoulder to shoulder.
wssm O These symptoms of heat-related injuries v B Once everyone was inside, Mr. Ray, who
wssen O are points on this continuum of progression from waaw 6 sat by the opening, directed that 12 uperheated
assew  heat exhaustion to heat stroke. In other words, wasew 1 rocks that he called "grandfathers" be brought in
wwes 8 ONCE @ person begins to suffer from heat-induced susew 8 a@nd put inside the pit. The flap to the opening
wmosew 9 INjuries, the injuries will progress along this sesew 9 Was closed, and Mr. Ray took a five-gallon bucket
s 10 cONtinuum, leading to death if the person is not snemw 10 of water and threw it across the hot rocks,
«www 11 removed from the heated environment and treated sueew 11 Creating waves of steam.
woms 12 IMmediately to cool him down, mnom 12 Over the next two to two and a half
awwew 13 Witnesses in this case will testify that ssww 13 hours, Mr. Ray performed eight rounds, each round
wuwzew 14 1N this pre-ceremony briefing that you just heard, wuws 14 about 15 minutes long. In between each round the
wwaee 15 Mr. Ray led them to believe that these symptoms of waww 16 flap was opened for a few minutes while more
wwzew 16 heat-induced injunes that they would experience wuzm 16 superheated rocks were brought in and put into the
wwsew 17 during the heat endurance challenge were normal and wawm 17 pIt.
w18  that it was safe to ignore their bodies' symptoms wosaen 18 During that short period of time that the
wwwew 19 in order to play full-on and achieve the altered wwam 19 flap was opened, participants who wanted to leave
wwww 20 sState. wasa 20 and who could make it from their position in time
oo sz 21 In fact, the doctors will testify that waww 21  were allowed to get out. Mr. Ray would then order
22 what Mr. Ray was describing for his participants in wusew 22 the flap closed and throw another five-galion
awsm 23 that pre-ceremony briefing and telling them to weaew 283 bucket of water on the new superheated rocks,
wusew 24 IgNore are the signs and symptoms of heat-related waom 24 Creating more searing steam.
awsew 25 INjuries, which If left untreated can and did lead wosm 29 The crime scene Investigators later found
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wosew 1 55 rocks in the pit inside this ten.!Dartlcipants wooew 1 remember&hing after that until he was outside
o 2 WII testify about the extreme searing heat created wou 2 the tent with water being poured on him.
wusew 3 Dy Mr. Ray inside the tent. Some will testify how oroem 3 When he came too, he started violently

« 4 1t was so hot that their skin burned. They will «oew 4 vomiting, could not breathe, and thought his heart

' 5 describe for you their inability to breathe, and «aww B had stopped. Dennis lost consciousness again and

wusew 6 they will tell you how scorching steam would wash «mew 6 remembers waking up with helicopters and paramedics

wuww 7 Over them at the beginning of each new round. woem 7 At the scene. Dennis will testify that Mr, Ray

wunm 8 Participants will also testify about wowew 8 Came to him then, told him he had been reborn, and

wozen 9 their frame of mind; how they were led by Mr. Ray soew 9 told him to go take a shower,

nuw 10 to trust that this intense heat experience was not worzen 10 Dream Team members, stationed outside the

wuww 11 dangerous; how they did not want to disappoint aawew 11 sweat lodge tent, and the fire tenders wil! testify

wosew 12 Mr. Ray; about their individual efforts to live up wosem 12 that from the fourth round on participants were

nouew 13 to Mr. Ray's expectations to stay inside the sweat wawen 13 being dragged out of the tent unconscious, some

wuew 14 lodge ltke a warrior in order to live impeccably waew 14 vomiting, all In obvious distress.

wueew 18 and with honor; about their attempt to surrender to wsoreew 15 They will testify that these participants

wusew 16 death in order to survive it, as promised by wowm 16 were dragged out right in front of Mr. Ray, who

wusew 17 Mr. Ray, and about their trust in Mr. Ray's wosew 17 stayed at his position at the opening of this tent.

wsoewn 18 teachings that enduring the virtually unbearable s 18 Around the fourth or the fifth round,

aswew 19 heat to achieve an altered mental state was a good, s 19 @nother man, named Lou Cacl, will testify that he

weew 20 healthy thing to do. swaew 20 became delirious because of the heat. Lou tried to

stz 271 You will also hear from witnesses how and wuom 21 crawl out when the flap was opened but lost

wswew 22  When things began to go horribly wrong inside that wwom 22 CONsclousness and put his arm in the pit with the

wexew 23 tent. By round four many participants were wewen 23 hot rocks.

w24 suffering intensely. osos 1w 24 Witnesses will describe the horrific

wosom 25 You will hear testimony that one wwwm 25 scream that filled the tent. And those that were
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wewn 1 participant in desperation crawled under the tent waxw 1 outside will describe how they saw Lou's arm with
wssew 2 iN the back to escape the heat during a round. suam 2 chunks of flesh falling off his hand and his arm.
ssww 3 Mr. Ray, who saw the light from the outside when cosazm 3 Witnesses will testify that in spite of
v 4 this participant lifted the edge of the tent to wasew 4 these events, Mr. Ray did not stop this ceremony.
wsew 5 Crawl out, yelled out in a big, booming voice that wuwom 5 In fact, for the last round Mr. Ray invited all
wessew 0 It was blasphemous to the ceremony to do that. wuew 6 those who had crawled outside to come back in,
wowsem T As you hear that testimony, ladies and wwwn 7 INCluding Lou with the burned hand. Lou will
assow 8 gentlemen, think about the impact of Mr. Ray's waew 8 testify that as he went back in, James Ray said to
wwoew 9 words at that time, that disapproval, that calling waszw 9 him, this last round 1s for you.
wwow 10 out of blasphemous actions on the mindsets of those osossen 10 You will hear testimony about many more
awren 11 still Insi1de. swom 11 participants who passed out, were dragged out right
wosisew 12 In between the fourth and the fifth wwoww 12 1IN front of Mr. Ray; about the chaos; about how
wwwv 13 rounds, many witnesses will describe for you how w13 SOMe were left outside on tarps unconscious; how
= 14 another participant, a man named Dennis, began wewew 14 several wanted to stick it out and to endure this
wezew 15 screaming that he was having a heart attack and wwww 15 unbearable heat inside the tent to achieve, as
w2 16 that he didn't want to die. =www 16 promised by Mr. Ray, an altered state but how they
ososzeem 17 Dennis will testify in this trial. He wwzew 17 remember nothing until they woke up in ICU at one
wwaew 18 will tell you how desperately he wanted to stay in wwaw 18  Of the local emergency rooms.
wxww 19 the tent the whole time to live up to Mr. Ray's asoesem 19 And you will hear from witnesses how, In
neaew 20 expectations and that Mr. Ray had said to him, you swwew 20 spite of all this chaos and medical distress,
wxwev 21 will feel like you're going to die, but you will wwww 21 Mr. Ray did not stop the ceremony when he had a

22 emerge on the other side. wwam 22 chance. Mr. Ray did not check up on those still
s 23 Dennis will testify he did feel like he wnew 23 INSIde his sweat lodge tent and that Mr. Ray
awsew 24 was dying. Unable to take the heat any longer, wwsew 24 continued to bring in more superheated rocks, more
weswn 25 Dennis tried to crawl out but passed out. He wwsew 25 water, and created more searing heat and more
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wwsew 1 burning steam. . waww 1 NO ambuls was on standby at the scene. And
oo 2 I want to talk to you specifically about waww 2 Mr. Ray had only a small first-aid kit with limited
wowm 3 the testimony and evidence concerning Liz Neuman. anw 3 Supplies.

« 4 As a Dream Team member, Liz was assighed a spot wuwn 4 The 911 call that you heard was made by

5 Inside the sweat lodge on the west side of the s B the fire tender's wife at 5:19 p.m. Because of the
eow 6 tent. And she was told that her job was to stay womw 6 remote location of the retreat center, it took the
woxew 7 INSide the tent and to support the participants. wusew 1 first responders about 20 minutes to arrive.
wwmn 8 The two women who were on either side of cwuem 8 People were down everywhere, and
wuzew 9 Liz will testify in this case. They will tell you woww 9 paramedics did their best to triage the scene.
awsew 10 how they kept tabs on each other by tapping one nosm 10 They worked on Liz Neuman at the scene and
wwwew 11 a@nother on the arm. Near the end of round seven, wuww 11 air-vaced her to the Flagstaff Medical Center,
awww 12 they will describe Liz as limp, unresponsive, and wusw 12 trauma one center, at 6:22 p.m.
ewen 13 laying at a grotesque angle. ssen 13 Liz arrive at 6:40 p.m. and doctors
wwwn 14 A woman named Laura will tell you that auswew 14 immediately took over her care. Liz never regained
woem 15 she called out to Mr. Ray, James, I'm concerned wuoen 186 coOnsciousness. She was taken off life support ten
awsew 16 about Liz. When she didn't get an answer, Laura wueen 16 days later, with her family by her side, pronounced
wwsew 17 called out again louder, James, I'm concerned about wuwen 17 dead.
wnwen 18  Liz. This time she did get an answer from Mr. Ray. wuiom 18 The medical examiner performed the
swem 19 And his response was, Liz has done this before. awee 19 autopsy and determined the cause of death to be
amen 20 She knows what she is doing. s 20 multisystem organ failure due to hyperthermia,
arnzom 21 Laura then grabbed Liz by the shoulder wuzxem 21 which is the overheating of the body due to
wuzem 22 and asked her If she needed help getting out. Liz, wusm 22 prolonged sweat lodge exposure.
wueen 23 Who had just heard Mr. Ray pronounce that Liz was sz 23 James Shore and Kirby Brown had positions
snaew 24 fine, responded, no. auwew 24 1IN the back of the tent.
wissew 25 You will hear testimony that Mr. Ray did wesen 25 THE COURT: Excuse me, Ms. Polk, I really hate
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wusew 1 not check up on Liz when told of her condition, wuem 1 to interrupt. We've gone well into the 90 minutes.
sneew 2 that Mr. Ray remained in his spot by the opening wuwew 2 Excuse me for that. And we will resume.
suew 3 and, essentially, had just told Liz that she was s 3 Ladies and gentlemen, please remember the
sne 4 fine to stay inside the sweat lodge. wusew 4 @admonition. No talking about the case. Don't let
ansem D You will hear medical testimony that heat susew 5 anyone talk to you about it. Keep an open mind
wusew 6 INduces confusion and that those that are at risk wus 6 about the case. And please be reassembled at 3:30
wuow 7 for heat-induced injuries, such as heat stroke, wswrw 7 Where Ms, Rybar directs.
awww 8  Often cannot identify when they are at risk. wwam 8 We are In recess. Thank you.
woen 9 When Mr. Ray finally ended his heat asam 9 (Recess.)
sezwew 10 endurance challenge about two and a half hours oasazen 10 THE COURT: The record will show the presence
w11 after It began, he came out first. He was hosed wuzew 11 Of the defendant, Mr. Ray, the attorneys, and the
wews 12 down by his staff. He got himself some water. He wausew 12 jury.
wezw 13 satin a chair. oasreen 13 Ms. Polk, you may continue with your
wnzew 14 Those participants who were still wuzn 14 Opening.
sz 185 consclous crawled out. And those that could helped w15 MS. POLK: Thank you, Your Honor.
srsm 16 Others out. Liz Neuman was found unconscious, ossseon 16 James Shore and Kirby Brown had positions
awsww 17 still Inside, and was dragged out of the tent. wuwn 17 1N the far back of the tent. You will hear
e 18 The testimony in this case will reveal auarw 18 testimony in this case that the air in the back
wwem 19 that James Ray, the defendant, had very few medical wuww 19 part of the tent seemed to be even hotter than
auem 20 supplies on hand for this sweat lodge ceremony and wumw 20 oOther areas.
uweev 21 NO emergency medical plan in spite of the remote saessn 21 Also seated in the back area of the tent

22 location that he had selected for this event. nusen 22 Was @ woman named Sidney Spencer. Sidney wil!
e 23 Only one person on his staff who was at wusen 23 testify in this case. Sidney will describe the
s 24 the scene was trained in CPR. And Mr. Ray did not wuswm 24 complete, pitch-black darkness of the tent when the
«aueew 28  have on hand a portable defibrillator or an AED. awcm 25 door was closed, She will describe the heat in the
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back area of the tent as intensgd superheated

103
more stea‘nd more heat. Kirby was gurgling.

Mina G. Hunt (928) 554-8522

wsoem 1 waem 1
sz 2 Focks In the pit as pulsating heat. a2 Witnesses will testify that they heard her
wsiem 3 Sidney will tell you that her mental wumw 3 breathing and that it sounded like a death rattle.
4 status early on was compromised due to the heat. wasuem 4 Those around Kirby were themselves
’ 5 She remembers little and lost consciousness inside wuww B Without any strength. And James Shore, weak and
wsww 6 the sweat lodge. wuww 6 compromised, and another participant who will
e 4 Several witnesses will testify that when wuow 7 testify desperately tried to save Kirby's life.
wswew 8  the flap was opened between the sixth and the wuem 8 They pushed and pulled Kirby until she
«saw 9 seventh round, James Shore dragged Sidney, who was |wxsw 9 rolled over onto her side. And then that back part
sxwew 10 UNcConscious, to the opening of the tent to the area wusew 10 Of the tent became quiet. And those still
«ssw 11 where Mr, Ray sat, and then another participant =use 11 bDreathing focused on their own survival.
wsa 12 dragged Sidney outside. wworw 12 Mr. Ray conducted eight rounds of this
wssm 13 Sidney was placed on a tarp outside still wweew 13 heat endurance event. He used 55 superheated
wssew 14 UNconscious, It is unclear whether she received wsow 14 rocks. And it lasted approximately two and a half
wsww 15 any attention from anyone until the paramedics aswew 15 hours.
ssoew 16 arrived. But Sidney remembers losing consciousness wwn 16 When it was first over, when it was
wwwen 17 INsIde the tent, then waking up in ICU at the swww 17 finally over, Mr. Ray was the first person out.
wswn 18  Flagstaff Medical Center, where she remained for «wuowm 18  Those inside who could, crawled out, collapsed at
wwww 19 the next six days. Sidney survived. wxzew 19 the entrance and were dragged to places on the
ssssrom 20 What 1s clear from testifying withesses wwam 20 tarp.
sww 21 10 this case is that in spite of Sidney and others wasrem 21 Because everyone had to come out
wwuw 22 being dragged out unconscious right past Mr. Ray, o 22 Clockwise, some who could crawl were met with
wwww 23 that Mr. Ray did not stop the sweat lodge ceremony awww 23 Obstacles, specifically other participants who had
wwiew 24 OF check on those inside to make sure that they wwwm 24 passed out and were lying across their paths. A
wwmw 25 were still okay. wwew 285 couple of participants who had the strength dragged
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w1 In her position in the back of the sweat «wwww 1 OUt @ few who were unconscious.
wwem 2 lodge, Kirby Brown had been struggling for some wwem 2 Outside the scene was chaotic. You will
axsen 3 tIMe. One of our first witnesses will testify that wnen 3 hear testimony in this case from the fire tender,
owsew 4 Kirby was having trouble breathing for several awsew 4 his wife, and their daughter, who was 17 years old
owsew 9 rounds. wesew 5 at the time.
wwesew B After dragging the unconscious Sidney wausm O The fire tender's wife and his daughter
aweem 1 Spencer from the back of the tent to the door, wawew 7 both had positions throughout this heat endurance
wwoen 8 James Shore returned to the position in the back of wwwew 8 Challenge right outside the door of the tent.
w9 the tent to where Kirby was. woeew 9 Between rounds when the door was open they could
warnen 10 Several withesses heard Kirby's troubled, wown 10 See Mr. Ray.
wwww 11 labored breathing. Several witnesses will testify wasen 11 Their jJob was to hand him the hot rocks
wmew 12 that someone, possibly James Shore, called out to awwew 12 and the bucket of water. Both of them heard
wwzew 13 Mr. Ray, Kirby 1s not breathing. She's passed out. sowm 13 voIces, they will testify, inside call out that
wwwew 14 I can't get her to move, or I need help over here, serew 14 someone was not breathing., Both of them will
wawew 18 Or words to that effect. wozm 16 testify that they heard Mr. Ray respond, leave her
wawm 16 You will learn in this trial that wwozen 16 alone until after this round.
wneew 17 Mr. Ray, the defendant in this case, responded, wasen 17 After Mr. Ray and others had exited the
«wem 18 we're closing the door. We'll deal with it when wwown 18  tent, the fire tender's wife looked inside. There
s 19 we're done, or words to that effect. wwown 19 through the light she could see three people still
warsem 20 Witnesses will testify that Mr. Ray did wwown 20 lying there. Everybody else had come out. She
awswew 21 NOt check up on Kirby when someone called out that aoem 21 looked inside, and there through the light she
22 Kirby wasn't breathing. Instead, Mr. Ray said, wosew 22  Could see three people still lying there in the
., 23 we're closing the door. We'll deal with it when wosm 23 dirt motionless.
wwwv 24 we're done, wasem 24 The fire tender's wife called out for
w28 More rocks were brought in, more water, saeew 25 help, and she and her husband and their 17-year-old

Mina G. Hunt (928) 554-8522

02/06/2012 10:47:05 AM

Page 101 to 104 of 161

26 of 41 sheets




105 107
swoem 1 daughter tore open the back o’e tent, wasen 1 MS. : You will hear more audio in this
o 2 Seventeen-year-old Sara will testify. wuwww 2 case and hear more of the context surrounding the
saww 3 She saw a woman face down in the dirt and by her wuwe 3 audio that I played for you this afternoon.

4 side a man face up and that they were holding auoom 4 The heat endurance portion of the

‘ 5 hands. They were purple and blue and mottled, wweew B seminar, what happened inside the sweat lodge, was
wuzew 6 according to Sara. suwww 6 not recorded. And there is no audio of that.
w1 Sara and her parents pulled Kirby Brown MO 4 The fire tender, his wife, and daughter
s 8 and James Shore out of that tent. They also pulled wwww 8 Will testify, as will the owner of the Angel Valley
woww 9 @ third person out, a man named Sean Ronan, who swew 9 Retreat Center and an employee. Medical personnel
wuaw 10 sUrvived. nwem 10 will also testify -- first responders, paramedics,
waaom 11 911 had not yet been called. And it s w11 doctors from the two hospitals, and the medical
saww 12 the fire tender's wife, a woman named Debby Mercer, |« 12 examiners who performed the autopsies. Detectives
~aew 13 who next grabbed her cell phone and ran down the =wwew 13 and scientists from the laboratories that tested
nas 14 road to an area that gets cell phone service and wu 14 some of the materials will testify.
wusew 15 called 911. You heard her on the phone earlier. wuwew 15 And then, finally, relatives of Kirby
wasen 16 Although they were cooled before arriving wuww 16 Brown, James Shore, and Liz Neuman will testify.
wewm 17 at the hospital, both Kirby Brown and James Shore waww 17 And then the state will rest its case.
wcww 18 nNever regained consciousness and were pronounced wusom 18 The Yavapal County Grand Jury has
acww 19 dead at the hospital that same day. aussw 19 Indicted Mr. Ray on three counts of manslaughter
waww 20 Medical examiners determined the cause of | 20 for the deaths of Kirby Brown, James Shore, and
weww 21 death for each due to heat stroke. weoew 21 Lizbeth Neuman.
wanm 22 First responders, paramedics, and several weam 22 No one alleges that Mr. Ray intended to
wawm 23 helicopters all came to the scene to take care of wseww 23 Kill anyone in his tent. He has been charged with
namw 24 the sick and the dying. Detectives from the wsom 24 mManslaughter.
wanw 25 Yavapat County Sheniff's Office also arrived. wew 25 The crime of manslaughter is committed
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w1 You have heard that three people died in weww 1 when a person s aware of a substantial and
wessw 2 Mr. Ray's superheated tent. That night the weww 2 UNJustifiable risk that i1s -- that can cause death
weww 3 detective's secured the scene and interviewed those wesz 3 and consciously disregards that fact and causes
neww 4 that they could. The next day the detectives took wssm 4 Someone's death.
a5 Samples of the tent, the matenals, the soll, the wwuem D The risk must be such that disregarding
weow 6 wood used to heat the rocks, the wood used to build |{«ssw 6 It was a gross deviation from the standard of
wasew 1 the structure, and collected some of the rocks and wes 1 conduct that a reasonable person would observe in
sesm 8 then released the scene. wsww 8 the situation.
wasen 9 The owners of Angel Valley Retreat Center |weaw 9 The doctors during this trial will tell
aasoen 10 will testify about the memarial service that they «ssww 10 you that heat stroke is preventable and is a
waeew 11 had at the scene and the burning of the sweat lodge weew 11 progression of points along a continuum from minor
sao 12 structure at the site, wssew 12 symptoms on one end to death at the other. Time s
waves 13 Today the remaining rocks that were used «esw 13 Of the essence in treating a victim of heat stroke,
waww 14 by Mr. Ray for his heat endurance event remain at wwoen 14 to cool him or her down as rapidly as possible and
«aww 16 the Angel Valley Retreat Center in the shape of a awwn 156 reverse the effects of the heat on the body before
waww 16 heart to commemorate those that died there. waaen 16 it kills.
w17 In this case, ladies and gentlemen, you w17 Ladies and gentlemen, I ask at the
sawn 18 will hear from about 20 participants and two of the sewn 18 conclusion of hearing all the evidence in this case
wan 19 Dream Team members for the Spiritual Warrior 2009 [ ew«w 19 that you find Mr. Ray, the defendant, gulty.
wswv 20 seminar and that heat endurance challenge. You sz 20 I ask that you find him guilty of
waven 21 won't hear from everyone who was inside the sweat «wsw 21  Count I, recklessly causing the death of Kirby

22 lodge, however, as we would be here a long, long wem 22 Brown. And I ask that you find Mr. Ray, the
o= 23 time and some of it would be redundant. wwoew 23 defendant, guilty of Count II, for recklessly
wosen 24 THE COURT: Do you need some water, sir? e 24 Causing the death of Lizbeth Neuman. And I ask
wasen 25 JUROR: I'm okay. s 28 that you find Mr. Ray, the defendant, guilty of
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weom 1 Count III, recklessly causing thit®™feath of James wswen 1 doubt.
wwem 2 Shore. asam 2 This 1sn't a civil case where we're
wwsm 3 Thank you, ladies and gentlemen. wsew 3 talking about compensating somebody for some loss.
4 And thank you, Your Honor. wssen 4 This isn't a traffic accident. This I1s a case in
‘ 5 THE COURT: Thank you, Ms. Polk. s B Which the State of Arizona has accused Mr. Ray of
wasm O Mr. Li, do you wish to make an opening wzew 6  killing three people. And what that requires and
wow 7 Statement at this time? wzww 7 What your promise requires is that each and every
waoew 8 MR. LI: Yes, I do, Your Honor. I will need wzww 8 fact be proven beyond a reasonable doubt.
waoen 9 about two minutes to set up bring an easel over and wnwm 9 Now, what else does that promise mean?
w10 switch the various devices. wzzv 10 That promise also means that you don't go into the
woom 11 (Pause In proceedings.) wasw 11 jury room with emotion, sympathy, anger, but that
waonm 12 MR. LI: Thank you, Your Honor, ladies and weaem 12 you listen hard to the evidence; that you don't go
wexew 13 gentlemen and the prosecutor. wzaw 13 into the jury room with prejudice about a man's
waem 14 The deaths of James Shore, Kirby Brown wzew 14 beliefs or, frankly, any of the beliefs of any of
sesew 15 and Liz Neuman, they're a tragedy. Nothing anybody |2z« 15 the participants or anybody's beliefs. We don't do
nasew 16 says in this courtroom, nothing, 1s going to change wasew 16 that in this country.
weaew 17 that. Nothing 1s going to change the loss. I'm wssm 17 Your promise the founders asked you, each
swwewew 18 here to say that they died as a result of an ssoeew 18 O you, to keep is to listen to the evidence. Not
weww 19 acadent, a tragic accident, not a crime. wsww 19 emotion, not prejudice, and not judge somebody,
wwaem 20 But what I say here, and, frankly, wswm 20 @anybody, for their beliefs. The only thing that
wezen 21 Ms, Polk or anyone else says in this courtroom, wsww 21 you can listen to is the evidence.
nerew 22  Will not and 1s not intended to diminish the loss o3sszm 22 So what does that evidence tell you? And
wexm 23 O the tragedy. wsew 23 We're going to talk about this. The first piece of
wrseom 24 Are we clear on that? oz 24 evidence is this: It appears that the state is
wewn 25 Mr. Ray has waited a very long time to be waww 25 Saying that Mr. Ray killed people because he
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ssew 1 here today. He has been eager for this day to mnew 1 encouraged them to stay beyond their abilities,
wewen 2 cCome. Why? Because he's finally in a court of law suen 2 that his words were sufficient to cause people to
weswv 3 Where rules and the law applies. wss 3 Stay beyond their abilities, and for that he killed
woom 4 Now, on Friday Mr. Kelly grabbed this big wssen 4 them.
w5 blue book. And he told you that what is in it is wasem B These people are all adults. Every one
swwv 6 the Constitution of the United States and of w6 Of them. These people were doctors, dentists,
wwws 7 Arizona and the laws. And he asked you to commit wuom 7 regular folks. They were adults. And in America
wwew 8 that you would follow the laws that are in this =siwow 8 adults, people, have a right to choose for
wwam 9 book. a9 themselves.
ooz 10 That book 1s what makes our system great. | s 10 And can we get one thing straight? You
wwww 11 That book, the Constitution and the laws, are a asowa 11 listened to a lot of tapes, taken out of context,
wwe 12 promise that our founders made to each and every wuzw 12 T'll submit, a lot of tapes of what Mr. Ray said
wweew 13 0one of us. And that promise is that the rules wsam 13 during this event about altered states of
==z 14 apply, that a man is presumed Innocent. That's a = 14 consciousness and about him being God, all these.
wsoen 15 promise our founders made and asked each and every |wwsw 15  And we'll get to that in a second. You heard a lot
aseen 16 ONne of you to keep. wsaen 16 Of tape,
csoem 17 What does that mean? What does it mean s 17 I'll tell you one thing you didn't hear.
wswm 18 to keep the promuse the founders made? It means to |ws«m 18  You better do this. If you don't do this, I'll
wswew 19 listen to the law, to make the state prove each wsew 19 hurt you. You heard no force at all. What you
wsiem 20 fact. Now, Ms. Polk said a lot of things this wsuam 20 heard was somebody saying, you can do it. You can
wnum 21 afternoon. Remember, the Judge told you that ausew 21 do this, You can do this.

22 argument is not evidence. oasessen 22 Mr. Ray didn't force anyone to go into
astien 23 So what that promise means is for each wusm 23 the sweat lodge. Mr. Ray didn't force anyone to
saww 24 and every one of you to commit to forcing, making, «wom 24 stay In the sweat lodge. Mr. Ray didn't force
w25 the state prove every fact beyond a reasonable s 25 @anybody from leaving the sweat lodge. But they
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wswew 1 could leave. ‘ wsen 1 Qre going to hear that people also
wmom 2 How do you know this is the truth? You wsww 2 Chose -- just -- the waiver says you can choose.
wsww 3 don't have to take my word for it. You're going to wsew 3 And, In fact, people did choose. But you're also

« 4 hear withesses tell you, each and every one of sz 4 goINg to hear that people chose not to participate.
. 5 them, yeah, I'm an adult. I canleave. Nobody wsam B Okay. So for instance -- this is before and during
wszew 6 forced me. People choose for themselves. And you wwxew 6 the seminar.
wsaew 7 Know what. People made these choices months before | wsaw 7 So, for instance, you're going to hear
wsaew 8 the seminar. wuww 8 evidence that two sisters who signed up, paid the
wsuem 9 This is a waiver. What happened was when wsem 9 money, wanted to go do this, signed the waivers,
nsew 10 people signed up for the seminar, they got an wsew 10 did everything, showed up to the Angel Valley
wsom 11 Information package. Okay? It said here's what asew 11 resort, participated a hittle bit. And you know
wsew 12 you're going to do. Here's how much 1t costs. wase 12 what. They decided this is not for me. Idon't
wssoem 13 Here's how to get there. Here's the menu. And wssew 13 lIke this. So they left. People are free to
wssew 14 here's a waiver form. There are actually two of wasew 14 choose.
wssew 15 them, wswm 15 You're also going to hear that a woman
wsssew 16 And contrary to what the state said, this wanm 16 before the sweat lodge ceremony -- somebody not
wsoew 17 waiver actually describes some of the activity. So wssn 17 mentioned by the state, somebody who apparently was
wsww 18 1t's not quite true that people didn't know what as=ew 18  not conditioned -- said boy, that description of
asoew 19 Was going to happen. w19 the sweat lodge ceremony -- skin falling off, too
osssosen 20 So this 1s the Vision Quest. Thisis a wssm 20 hot -- that's not for me. So she decided she
wsew 21 day and a half out in the desert with the sleeping wewew 21 wasn't going to participate.
w22 bag by yourself. A lot of people do that. It says wasozm 22 Now, Mr. Ray also told all of the
wszm 23 right there a Vision Quest, a multiday, solitary, nssew 23 participants you know what. If this is too hot, if
s 24 personal, spintual quest in the wilderness without wsuew 24 this IS too much, you can leave. But leave safely.
www 25 food or water. wwam 25 That's what that speech is all about.
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osesem 1 Nobody was surprised by this. You're wsesem 1 (Audio recording played.)
awsew 2 goIng to hear testimony from people say yeah. 1 s 2 MR. LI: Do you get this? Thereis a pit in
wwwen 3 got the waiver. Isigned it. Iread it. That's wnzew 3 the center filled with hot rocks. Okay? If you
wsww 4 what they're for. wawew 4 SAY hey, everybody leave, that's not going to be a
asmwm D And the waiver talked about a sweat wnze 5 very pretty sight. So what the procedure was is
wswv 6 lodge. So it's not quite true that nobody knew wnwew 6  everybody leaves when there i1s light, when you can
wwsew 7 anything about any sweat lodge. This waiver said a w1 See, and go out in one direction. Don't rush the
wwsew 8 SWeat lodge ceremony, described that you would waeoew 8 door. I'm going to play a tape for you later on in
wwoen 9 participate in a sweat lodge ceremony, a ceremonial wawn 9 which he says exactly that.
ssosew 100 sauna Involving tight, enclosed spaces and intense osoraeew 10 But that's the point. It's not a control
w11 temperatures. e 11 thing. That's not what the evidence is going to
wsroee 12 And people were free to choose whether wasen 12 show. What the evidence Is going to show is that
ssww 13 they wanted to do this or not. And it says, the wasen 13 this is a hot pit in the center. And if you're
wseem 14 walver says, if I do choose to participate in any wosw 14 going to leave, go around it. Don't rush to the
wazm 18 Of the activities, I affirm that I have not been wnoen 15 door,
wsw 16 nor will I be coerced or persuaded in any way to do sazozew 16 You know what else you're going to hear,
wswen 17 50. 1 assume full responsibilities for and risk of waeew 17 ladies and gentlemen? You're going to hear that
ssww 18 any injuries sustained in connection with the «zow 18 people did, in fact, choose to leave during the
wswoew 19 activities, whether caused by the negligence of the wazm 19 sweat lodge ceremony.
wsraen 20 releasees -- that's Mr. Ray's company and Mr. Ray oozt 20 So, now, while the state says that all of
wsew 21 himself -- or otherwise. wamwn 21 these folks were conditioned and they couldn't make
22 This waiver was sent out months before. wawm 22 decisions for themselves, you're going to hear that
w23 S0 people were aware that they were going to do a wazem 23 about 20 people give or take went in and out. Some
sssm 24 sweat lodge and that they were going to do a Vision was 24 people left. Some people drank some water, cooled
wsoen 25 Quest or a fast. And they said sign me up. weww 25 themselves off, and they came back in. And some
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waew 1 people left because it just wasn”r them. w1 @nymore, made them unlike any other adults In
caczasem 2 In fact, in the first round three people wsxew 2 the United States?
wnaw 3 left. Second round I think about three people wossien 3 This game was a corporate, lke,

4 left. The third round more people left. These wsww 4 team-building game, the kind of game you might see
‘ 5 people were not conditioned to stay. weww 5 at AT&T. You want to know what the battles were?
ssozsen O People choose for themselves. Now, one wseen 6 We heard a lot about rules and that if you broke
wesew 7 thing you didn't see In the state's presentation wseew 1 the rules, you died. Well, there were a bunch of
wmorw 8 Was what the sweat lodge actually is and looks wswew 8  battles between the vanous samurai.
wnesew 9 ltke. We heard about an hour of Mr. Ray's beliefs wosam 9 You want to know what these battles were?
wnwew 10 Or at least some of his conversations, but we wsswew 10 There was an egg-and-spoon race, a spoon with an
wemvew 11 didn't actually see the sweat lodge. wss=« 11 €gg, and you run around with it. There was a
w12 Well, this is the sweat lodge. It's not wessew 12 water-drinking contest. Whoever drinks the glass
waww 13 @ building. It's a bunch of sticks and some wworw 13 quickest wins. There was a staring contest. First
wnww 14 blankets. There is not a door. It's sleeping bags wweew 14 person to blink losses. There was a throwing-star
wuxw 15 and flaps. You're going to hear, for instance, wwom 15 contest where you crumpled up some tin foil, walk a
«wase 16 that one guy just wanted out and scooted out the wuwu 16 few paces turned around and threw it.
waeem 17 back underneath the blankets. They're not trapped w17 These are the games, these corporate
waww 18 In there, They're just blankets. Scooted out the wswew 18 games, that the state contends made people unlike
woaw 19 back. wezm 19 every other American In the United States, unable
sscsseon 20 Now, Ms. Polk told you that Mr. Ray wwzew 20 to choose for themselves. People choose for
wnwew 21 Screamed out 1n @ booming voice that's wewen 21  themselves.
was 22  Sacrilegious. I'm going to submit to you that what wosaen 22 Now, I'm going to address that theory a
wasew 23 the evidence 1S going to show Is actually he said, w23 little more, this whole idea that adults -- I'm
wasen 24 hey, who's got that flashlight in here? Tumn it wuon 24 going to call this the
wooen 25 Off. That's sacrilegious. That's what you're weem 26 "adult-can't-choose-for-themselves theory." I will
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wusew 1 going to hear. wweew 1 address that in a bit. But before I get there, I
w2 Another guy left in the middle of the wwsow 2 Want you to know there are other theories out
wnoew 3 round. You're told not to leave in the middle of wuszew 3 there. And if you're wondering how this could have
wuew 4 the round. The guy left anyway. wssew 4 happened, how a sweat lodge could have resulted in
woren D If the state's case really is that he's wssew 5 three deaths, people going to the hospital -- If
o 6 SO persuasive that he can make people do something wowew 8 you're wondering that, you are not alone. There
weew 7 against their will, then you know what. He's not wowen 7 Were many people who are wondering exactly that
wozen 8 very good at it. Because a lot of people left. worew 8 same thing and came up with very -- and I'm not
woeseow 9 Nobody, nobody was coerced. People wown 9 talking about me. There were other people who were
«uew 10 choose for themselves. Not one witness, not one wosen 10 dealing with this exact case who thought of other
w11 Witness 1s going to tell you that somebody forced wowm 11 things other than the
wuew 12 them to pick up James Ray's book about how to make |ww.ew 12 people-can't-choose-for-themselves theory.
«usew 13 mMore money and how to live a more successful life. worzen 13 Here's some evidence that the state
woiswen 14 Not one witness is going to tell you oh, wozew 14 neglected to tell you: This is about heat stroke.
«usew 15 somebody forced me to read it. Not one witness is wosew 185 You guys are familiar with the concept that when
wusew 16 goINg to say somebody forced me to sign up for that ~wzew 16 you get hot, you can get tingly and you can get
w17 course. Not one witness is going to say somebody wawem 17 light headed and what have you. That's called
«woew 18  forced me to participate in the course, to go do w18 "heat exhaustion." Okay? Probably many of us have
wsom 19 the events, wosn 19 had that at some point or another. If you live in
asosorom 20 I'm going to tell you a little bit about wowm 20 Arizona, you probably have had that.
weo 21 the Samural Game in a bit. Okay? But the state osorsorw 21 Heat stroke 1s not just one step down the
22 left you with an impression it was some sort of I woses 22 CONtiINnUuM. Heat stroke is when your organs fall
wmwew 23 am God, by taking a bunch of tapes out of context. wasew 23 and you die. And heat stroke requires -- you're
wzew 24 DO you want to know what the Samural Game was, this |«www 24 going to learn two very critical diagnostic
woszew 25 guy that made people unable to control themselves wnaew 25 cCriteria.
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‘ waososrn 1 One -- and this shou&e obvious. I oensem 1 ” did they do that? Because

‘ wasew 2 don't know if you can read that. Elevated wnsew 2 dehydration Is a really important fact if you're

\‘ wuw 3 temperature. Can you read that? Elevated wnon 3 goIng to say somebody died of heat stroke. And you

: 4 temperature. And this is not 101, something like weeen 4 know what. Somebody is going to explain this to

| ‘ 5 that. This is 104, 105, 106. This is when your wnoew B yOU.

| weew 6 Organs are starting to fail. wzorm 6 But, basically, this is Ms. Brown's test.
ciosszom T With those of you with children, If your wzww 7 Came back negative. Not severely dehydrated. So
wusew 8 daughter has a 105 or 104, you better take her to wezw 8 Nobody had an elevated, extremely elevated, body
wusew 9 the hospital. Okay? This is well beyond the w9 temperature. Many people were cool. Nobody showed
wmoew 10 tingly fingers and the dizziness and nausea. This wusew 10 severe dehydration.

| wooeew 11 1S UNCONSCIOUS. arzaem 11 So what did the medical examiners do?

| wonrien 12 The second thing you need in order to be wnew 12 Well, you'll find out they didn't look at all the
woren 13 diagnosed with heat stroke clinically, medically, wraem 13 evidence. And they listened to -- well, they were
woeew 14 Clinically, is severe dehydration. I think you can wnew 14 in a sweat lodge. It was really hot. And so they

| wwwew 15 read that. Severe dehydration. And you know -- wesew 15 relied on what's called "crcumstantial evidence.”

i wnaew 16 you all know that when you get hot, you sweat a weem 16 Sweat lodge hot. They must have died of heat

wowen 17 1Ot If you get so hot you're suffering heat wasew 17 stroke.
wsam 18 stroke, you're going to sweat so much your body snsem 18 That might be okay for just for a medical
wwsew 19 CaN't sweat anymore. It messes up your body wnam 19 report that determines the cause of death. But
wnssew 20 chemustry. Okay? And at a certain point you're wiwow 20 it's not okay in a case where a man stands accused
wnsew 21 NOt able to sweat anymore. «wwm 21 Of killing people. That's not okay.

s 22 One of the critical critena you look for araen 22 Ladies and gentlemen, you're going to

‘ womm 23 iN @ healthy adult is dehydration. These are wsxew 23 learn that the state looked in one direction, in
woeew 24 Critical, clinical critena for heat stroke. wuew 24 ONe direction only. Let me talk about one

} wonen 25 Here's something interesting, something interesting wieew 25 direction they didn't look. The first thing you
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| woew 1 that the state didn't tell you about: Not one s 1 need to understand before we even get into the

wown 2 person, not any of the decedents, not any of the wsww 2 actual medical evidence is that Mr. Ray did not

waoxem 3 people who went to the hospital, not one person had wwem 3 build or own or store or anything the lodge.

‘ woew 4 @ severely elevated temperature, meaning 104, 105, w4 He rented it for about two and a half

" o 5 106. woww B hours out of 365 days. He rented it from a
I ] Most of them were either normal or low. wnsew 6 facility called "Angel Valley Resort. " Now, I'm
wosew 7 I'll repeat that. Most of them were either normal wnsew 7 goOINg to repeat this. Mr. Ray does not own Angel
woeem 8 OF lOW, wwew 8 Valley Resort. He rented it just like if you were
wosm 9 The second Interesting thing, ladies and uueew 9 gOING to rent the Prescott Conference Center or
woeen 10 gentlemen, 1s that none of the participants, any of wueew 10 hotels to put on a conference. That's what he did.
«wsew 11 them -- people who passed, people who went to the wuoew 11 He rented it.
wosew 12 hospital -- not a single one of them suffered from oerarem 12 Angel Valley provided lodging, food,

i wnam 13 Severe dehydration. w13 beverages and everything you might need in a
wnnew 14 Now, this 1Issue was important to the wuzew 14 retreat. And they charged a significant amount of
«nww 15 State -- severe dehydration -- because when they -- w15 money. This is from the contract that Mr. Ray's
wnw 16 I'M going to explain the shide in a second. When wuwew 16 group, Mr. Ray's company, JRI, signed with Angel
wnzew 17 they did the autopsies of two of the participants, w17 Valley.

«nz 18 they asked for what's called "vitreous fluid.” wrzen 18 Angel Valley would also by contract
anamen 19 They asked for a test about the vitreous fluid. wuew 19 provide a sweat lodge if you wanted one. So this
oarnsm 20 The vitreous fluid is the fluid in the wuew 20 Was another option made available at extra
wnse 21 €ye, And it's used to see If somebody Is wuew 21 charge -- a sweat lodge. So let's just get that

22 dehydrated, among other things. And look what the wusew 22 Clear.
e 23 state medical examiners wrote. Vitreous is very, s 23 Mr. Ray didn't build the sweat lodge. He
wnen 24 underlined twice, very important, underlined twice, uusen 24 didn't own 1t. He didn't construct it. He didn't
wusew 25 N this case. wusen 28 design 1t. He didn't do anything but rent it for
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wsoew 1 two and a half hours out of 36Qﬂys. PP | THE LQRT: Go ahead, Ms. Polk.
ovsoeem 2 Now, you might be asking so why does that |ouwes 2 MS. POLK: He's offering them to prove, as he
wsom 3 Matter? Why does it matter? Well, because you're wneew 3 said from day one, lots of people suspected toxins.
4 going to learn that in the course of this unsew 4 That's why he's offering it. It is clearly
.: 5 investigation from day one people suspected toxins. wasee 5 hearsay. It's clearly inadmissible. I did not
wsu 6  What's a toxin? A poison. People suspected from wus 6  Offer anything other than one question, and it was
wiam 1 day one toxins. w7 DOt @ statement. It was a question about should
wisaem 8 You're going to hear that on the night of wsuew 8 they sleep. Other than that I offered everything
weew 9 thencident, of the accident -- this is sometime wowm 9 that was Mr. Ray's and clearly admissible. This is
wsww 1010 the late evening. The Yavapai County Sheriffs w10 inadmissible. It's not going to come In during
wsam 11 were interviewing a lot of folks. They were -- had w11 trial,
wsuew 12 tape recorders there. And so they were osaren 12 THE COURT: Go ahead, Mr. Li --
wsew 13 INterviewing somebody. And in the middle of the wwwen 13 MR. LI: Sorry, Your Honor.
wssen 14 INterview, an EMT guy -- I'm not sure who 1t is. oewseew 14 THE COURT: -- so Mina gets it.
wissem 15 1'M going to call him "an unknown male." But he s 15 MR. LI: This is admussible. It's not offered
wissew 16 sOuUNds likke an EMT. He walks in, and he says, hey wezew 16 for the truth of the matter asserted. You're going
wssew 17 ladies and gentlemen. I need your attention. woew 17 tO see, Your Honor, they were given all these clues
weoew 18 Okay? wesew 18 and they didn't follow up on them. That's the
orsarem 19 Here's what he said: weww 19 point. They ignored them. That was absolutely
acrsrow 20 (Audio recording played.) w20 @dmissible.
oernosen 21 MS. POLK: Your Honor -- excuse me, Mr. Li. orssaoom 21 THE COURT: I thought that based on what
wrnorew 22 May I approach? wnww 22 Ms. Polk was doing during her opening there was
T k] THE COURT: Yes. wnav 23 sO0me kind of agreement about using --
w24 (Sidebar conference.) wiosm 24 MR. LI: Out of professional courtesy I didn't
wrzm 25 THE COURT: Okay. wnan 25 Object to during her opening statement. There were
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P MS. POLK: Your Honor, out-of-court statements |«s=w 1 objectionable things.
woaen 2 from individuals other than Mr. Ray are clearly cewsim 2 THE COURT: Normally evidence isn't viewed
wrem 3 hearsay. And there 1s no theory, there is no rule wosew 3 UNtil it's admitted unless there i1s -- seen or
wow 4 Of evidence, that allows them to come in other than wwsen 4 heard until it's admitted.
wroew 9 fOr impeachment purposes. wnwm B MR. LI: The state had pictures of Kirby Brown
s B Mr. L is offering this as proof of the wnsew 6 a@Nd James Shore and Miss Neuman up on the screen
wneew 1 Matter asserted. And these are -- actually says «wneem 7 fOr about an hour and a half, maybe two hours. 1
wvsew 8 Unknown male. Even if it's a known male, it wxu 8 didn't object to that. I won't say there is any
wisew 9 doesn't come in under any rule of evidence. It wnew 9 iMproper motive behind it. But they were left
wrsew 10 would only come in if this person at tnal wnw 10 there for two hours.
wnoew 11 testified, was confronted with the prior statement oasoreen 11 I respectfully let Ms. Polk do her
wwew 12 and denied 1t or testified inconsistently. wnzew 12 Opening statement. We have every right to do this.
ocsaen 13 I'm raising the objection now If Mr. Li wnzm 13 We have a very good-faith basis to suggest that all
wwiew 14 Intends to play more hearsay that is clearly wnzew 14 Of this is admissible, There are photographs of
«www 15 1Nadmissible in his opening. He ought not to be wxuew 185 her. There are documents that are admissible. All
wwww 16 allowed to continue in this fashion. unsew 16 Of them are admissible. All we need is a
osrszoom 17 MR. LI: If I may. The state also played waswew 17 good-fatth basis. We have that.
wwzew 18 OUt-oOf-court statements. These are not offered for osnosen 18 This would be very prejudicial to let the
wnzew 19 the truth of the matter, simply things the wunaew 19 state simply exclude something it doesn't want.
wewew 20 iNvestigators are aware of, were told, and did not asnaen 20 THE COURT: We're not into the evidentiary
wusew 21 follow up. And that's what I'm going -- they are wnwn 21 portion. That's what I said. I thought you both
’ 22 admissible for that purpose. wnww 22 had some kind of agreement because normally you
oW 23 MS. POLK: Your Honor, he's offering them to wnem 23 don't have this much evidence presented during an
wiom 24 prove that there were toxins or that -- wnsew 24 Opening for evidence that has not been admitted.
s 28 MR. LI: I'm not. oamosem 25 I histened closely to what Ms. Polk was
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wnsew 1 oOffering, though, and I believe 'as ultimately cazrem 1 THE RT: I need to say that. I'm not going
wnoem 2 gOING to be admissible. wnwem 2 O give -- you can summarize. If you can say an
wzoen 3 This would be admissible for that limited wnew 3 idea was brought up to show that -- because if it's

« 4 purpose you're saying? In other words, someone had |«x:w 4 not offered for the truth and you want to preface
5 andea about this and it wasn't pursued and wnwm 5 1t, you can do that.
wnwew 6  that's -- If there 1s evidence on that. wnnm O MR. LI: T'll do that.
s T MR. LI: Theres. PR 4 THE COURT: Not in that form. Thatis a
wrsen 8 THE COURT: The problem is in putting it like wnuew 8 Misleading way to come in. I'm sustaining that.
w9 that, 1t does look like it's offered for the truth. wnsw 9 MS. POLK: Judge, I just would invite you to
waww 10 I've never given a 105 limiting instruction during wsnam 10 0Ok at --
wazew 11 an opening before. wzsien 11 THE COURT: It's up there. It should not be
oazrzem 12 MR. LI: We do this at our own peril. If wasew 12 up there, Mr. Li. 1 know there were pictures and
wnzew 13 we're not able to produce this in evidence, that's wnwen 13 they weren't admitted.
wnw 14 what happens. I'm deadly confident this is wasem 14 Go ahead, Ms. Polk.
wnszew 15 absolutely admissible. wasm 16 MS. POLK: He is offering it to prove that
wzrzeem 16 THE COURT: Ms. Polk, go ahead. wnsew 16 people believed that there could be carbon monoxide
wzawen 17 MS. POLK: I want to respond to that. What s wnsew 17 OF Oother toxins out there. He Is offering it to
o 18 admissible at trial iIf they want to call that wuue 18 prove the truth of that statement.
wneem 19 witness, that witness can testify that 1s what he oazeoen 19 THE COURT: Yes. It appears that way. There
waem 20  believed. What they are offering Is an wxem 20 1S @ way to say that these ideas were out and about
wnsen 21 out-of-court statement from that witness. They wuoum 21  for people to pursue. In that way I'm agreeing
unsew 22 dON't get to substitute transcripts of earlier wen 22 It's misleading. I'm sustaining your objection,
wnsew 23 audios for live witnesses at trial. wuw 23 Ms. Polk.
wasew 24 The only way that is admissible is if the waursen 24 MR. LI: Your Honor I will clear it up. This
wzomn 25 speaker takes the stand and denies that he said it. w28 is just what people thought. I'm not saying that's
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waeew 1 Then they can play it to impeach him. There is not wawew 1 what there was.
wzwm 2 a good-faith basis that it would come in under any verurom 2 THE COURT: I don't want other excerpts up
wzww 3 SCENANo. wuzen 3 there like that.
wziom 4 Actually, I don't know who the unknown oazezem 4 MR. LI: Understood.
wzze 5 male s, which makes it a double-hearsay problem. sz D THE COURT: Please take your seats.
wnew 6 But there 1s no good-faith basis to play in an sz B (End of sidebar conference.)
wzwew ¢ OpPeNing audio that would be admitted under an IV § THE COURT: Ladies and gentiemen, I'm going to
wzsen 8 1Mpeachment theory only. That's the only theory wue 8 remind you, remember, what the lawyers say is not
«awn 9 that this would even come in if this witness takes wnaw 9 evidence. Right now it's a summary of possible,
wze 10 the stand and denies that he said this. Then he wuew 10 potential evidence.
wnwew 11 can be impeached. azasen 11 And, Mr, L.
sazaem 12 THE COURT: Ms. Polk, if Mr. Li is not oszesiom 12 MR. LI: Thank you, Your Honor.
wzen 13 Offering it for the truth, if he's offering it for oezesen 13 Just so you're clear, I'm not saying -- I
wza 14 the fact that this idea was out there and out there wusew 14 want to make very clear that we're not saying that
wzswew 15 early, and then there is evidence 1t wasn't pursued w15 this 1s what In fact -- that we know what caused
wnsew 16 Or wherever he's going with that -- wsawm 16 these people to die. The only point is that at the
wnsen 17 MR. LI: Yes, Your Honor. wsoew 17 very beginning there were people who were looking
wnsm 18 THE COURT: But the form of it I have a «swwu 18 [In other directions.
uzsew 19 problem with, Mr. Li, because it is presented up cizsrzom 19 And this EMT person was not the only
wnoen 20 there very authontatively. And this jury until wswenw 20 person. These are notes from a criminalist. A
wnsen 21 they're instructed don't know whether it's being wswn 21 criminalist is a person who tests for things like
22 offered for the proof or not. That's the Issue. wnzew 22 pOISONS, things like toxins. Like CSI, that sort
e 23 I'm already going to have to tell them now what the wsew 23 Of thing.
wnwew 24 lawyers say now is not evidence. w24 And she says that the Yavapal County
oz 25 MR. LI: And I'l say it. wsw 28 Sheriffs had questions about the soil that was
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wsaew 1 UNder the victims. Could we a”ze it? I told wnen 1 "CCA" chaum copper arsenate. Okay? Some of it
wsuew 2 them we could if we needed -- if we did, we would wnee 2 15 filled with other toxins. You cannot burn it.
wsom 3 Need comparison samples. smau 3 And you cannot take construction wood

w 4 If it's heat stroke and that people just wnsew 4 from your construction site and burn it in your

‘ 5 got too hot, what does it matter what the soil I1s wns B fireplace. Do not do that. Why? Because it's

wssew 6 Underneath? wnoew 6 filled with toxins.

ST § Here's an interesting thing Ms. Polk told oezsozm T And what did the fire tender say on the

wmeww 8 YyoOU, that they collected some dirt samples. You wnoew 8 day of the accident to the detectives? 1 think it

weoen 3 know what. Never tested them. Because the state wseew 9 Was the wood. He repeated that -- and you know

wuew 10 l0ooked In one direction, in one direction only. wnew 10 What. He's not the only guy. This is from that

owzezom 11 That's not the only red flag. You wsww 11 same criminalist. She said, did the wood have

wnw 12 remember you heard about the fire tenders, the wnnm 12 markings? Was it pressure treated? Could we

wsmew 13 couple who were sort of the fire tenders? Here's wnwew 13 SOUrce it to a manufacture? Why? Because it's

wsww 14 how a sweat lodge works: There Is a big fire pit, s 14 dangerous.

wnsew 16 and you burn a bunch of wood. And you throw rocks | wzsw 15 But they had only collected that piece,

wsaew 16 1IN it. The rocks get hot. And you scoot them into «ssm 16 that piece, that piece and that piece. They didn't

waaw 17 the sweat lodge. So you got to burn some wood to wnawv 17 collect any of the rest. State looked in one

wswew 18 heat up the rocks. wnwn 18  direction, in one direction only.

wmesen 19 Well, the fire tender on the night, on wnan 19 You're also going to hear that that same

weww 20 the night, of the accident told the sheriffs, 1 wnsem 20 guy, Ted Mercer -- this is the fire tender -- he

wasew 21 think it was the wood. This I1s the wood pile that wnsew 21 talked about how the tarps were stored. And

wnoew 22 they had there, Now, he said, I think it was the wuww 22 Detective Diskin asked him, hey, where were the

wreen 23 Wo0Od. See, normally we use tree wood. But, you wwoew 23 tarps stored?

wrien 24 See, the owners of Angel Valley -- we built all wworm 24 And he told the detective, you know what.

wnuwew 25 these cabins, and we have all this construction wwom 25 They were stored in a shed right over there.
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w1 wood lying around. sesrem 1 Was anything wrong with the shed? Well,
w2 And the owner of Angel Valley said, woww 2 yeah. There Is rat poison. There is rats around
wnaw 3 heYy -- you know -- use that. And the detective «ww 3 there, and I saw some rat poison on the ground.
wmen 4 asked Mr. Mercer, this is the fire tender, well, wsww 4 There are some chunks of rat poison. There has
wrew 5 did James Ray bring the wood? No, no, no, no, no. wnzew 5 been rats there ever since I've before here, and we
wnzew 6 This 1s Mr. Hamilton, the owner of Angel Valley. uwzew 6 put poisons there.
wrswew 7 He used the wood. cwzsem 1 This 1s the day after the accident, after
wzaew 8 Yeah. Yeah. Okay. But did James Ray oz 8 three people die and people go to the hospital.
wawew 9 bring the wood? Did he tell him what wood to use? wnew 9 And the EMT is wondering hey, is there some toxic
wnee 10 No. It's construction wood at Angel Valley used to unew 10 incident? This guy is telling the detectives,
wmew 11 build the cabins. wawn 11 hey -- you know -- we stored the tarps in a bunch
oazraeem 12 Now, Ms. Polk said that the detectives wwaw 12 Of -- with the rat poison and other poisons.
unwew 13 took a few pieces of wood. You want to know what sesoerm 13 How about poisons for spiders? black
wrsew 14 they took? They took, I think, that one, that one, wnsew 14 Widows? scorpions? fleas? ants? wasps? You know,
«amw 15 that one and maybe that one. They took four pieces |«=s= 18 you're going to fold up a bunch of tarps in the
wncen 16 Of wood. What they didn't take was any of that. wuoew 16 shed. People put pesticide on it. And, in fact,
wmarn 17 And by the way, the fire pit's right wsoww 17 the state's own witness 1s going to tell you yup.
«xow 18 about here. You will see a bunch of photographs «soem 18  That's what I told the detective.
wnw 19 that will show you. Right about here. Didn't take wsom 19 James Ray did not store any of these
wxwew 20 any of that. And they didn't take any of that. wnvew 20 tarps in any shed. James Ray didn't pick what wood
oezsaem 21 Now, If you've ever built a fence or done wawen 21 to burn. James Ray didn't decide whether he should

22 any work on your house or been in construction, you [«x=w 22 use insecticides or weed killer or anything at the
ot 23 know there I1s one thing you can't do. Okay? wssen 23 Angel Valley Resort. Are we clear on that?
wnsew 24 That's burn treated wood. That stuff will kill s 24 Do you know who did that? Angel Valley
wnuen 25 yOU. Some of it I1s filled with something called wazew 25 Resort. It's their property. Now, I want to be
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wnwew 1 absolutely clear. I'm not saym%at Angel wueew 1 And the dOWBays chemical poisoning.
wncew 2 Valley -- they're a bunch of criminals. Okay? s 2 And a few days later -- this 1s, I think,
wew 3 Let's get that clear. That's not what I'm saying. wuam 3 ON the 10th. This is two days after. Thisis a
e 4 This is an accident. You know, they got wusow 4 doctor who is treating a live patient who was in
p 5 paid a hundred thousand bucks to run this retreat, «usem 5 the sweat lodge. And he says, patient does not
«swsw 6 and people died. And the people who were involved |wwsw 6 appear to have had heat stroke. And he says it
wneew 1IN 1Y, the people who were hired by Angel Valley to wsoew 7 again. The patient does not appear to have had
«noew 8 tend the rocks, store the tarps, to burn the wood, wsww 8 heat stroke.
wnww 9 all those sorts of things -- that's what they think wessoen 9 Remember what I told you about that
«zwv 10 happened or that's what they said they thought wsww 10 elevated temperature, about severe dehydration?
wzww 11 happened on the night that it happened and the very |wsw« 11 The patient does not appear to have had heat
wnww 12 next day. wsuen 12 Stroke.
wazem 13 They may change their story now, but wssaoen 13 This I1s another patient, Lou Caci. We
wuew 14 that's what they said when they were being wsam 14 sUspect that there were toxic fumes or carbon
wxzew 15 interviewed on tape. Did the state follow up on wsow 15 monoxide. This is the ER doctor, the guy who got
2w 16 that? No, they didn't. Because the state looked «s«wu 16 his hands on the patient. Not doing an autopsy
wusew 17 1IN ONE direction and one direction only. wsam 17 days later, not looking at a patient who is no
s 18 Here's the interesting thing: This 1sn't wssom 18 longer living. We're dealing with a person who is
wazem 19 Just some -- you know -- conspiracy theory, «soew 19 alive, breathing, who was in the exact same sweat
wzwn 20 something like that. Because you know what. The wssew 20 lodge as everybody else. And the doctor says, we
wnww 21 doctors -- these are the ER doctors, the people who wswew 21 SUSpect there were toxic fumes.
wnsew 22 Were treating the patients. Okay? We're talking oesanson 22 With all these red flags, you would
wzsew 23 about the people who have their hands on the wneew 23 think -- before charging a man with killing three
wnsew 24 patient who are trying to save their lives. wssrw 24 people, you would think that folks would follow up
oz 25 These are not -- they don't care about wsww 25 0N that. They would say hey, doc -- you know --
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wuee 1 James Ray. They don't care about the state. Those |w«sww 1 what gives? Is it poisoning?
wswew 2 are the people who work really hard every single oesmzem 2 You know what. They weren't questioned
wnowew 3 day to try to save lives. Okay? And they had wsew 3 DY the state. Before they decided to charge
«swv 4 their hands on patients. wsse 4 Mr. Ray, they didn't talk to these doctors. The
wnwm D And you know what. They thought toxins wwew 5 State -- they looked in one direction and one
w6 t00. Here's the first thing from Liz Neuman's ER wswem 6 direction only.
wszew 1 doctor, This 1s on October 8, 2009. This is on I Now, the state says well, despite ali
wmew 8 the might of the incident. He says or writes, it «wew 8 this; despite the fact that there were witnesses
wanmn 9 1S suspected that she had some sort of toxidrome wws 9 Who said there is poisons, treated wood; despite
wnzew 10 INgestion, but otherwise this is not known. «usev 10 the fact that there are ER doctors who wrote out
oo 11 Toxidrome -- 1t should say drome, not wwswew 11 files while the patients were in front of them that
wseen 12 drone. But a toxidrome Is a cluster of symptoms wsem 12 said we suspect poisoning -- never mind the fact
wsem 13 @ssoclated with being poisoned. That's what the ER «soew 13 that all these people are adults and can choose.
«xsen 14 doctor on the night of the incident thought. wsoew 14 Never mind the fact that you listened to about an
wnsen 15 There 1s another person, guy named wsew 15 hour's worth of tapes from that seminar.
wuuen 16 Stephen Ray. No relation. He showed up to the ER wirwn 16 And there wasn't a single time you heard
«ueew 17 1N, basically, a coma. He was medevaced by «wwww 17 Mr. Ray say you can't leave. You got to stay. He
«uuww 18  helicopter to the hospital. Here's what they wszew 18 didn't sound like a drill sergeant. He didn't have
w19 thought: Injury caused: Accidental poisoning. wwaen 19 @ny act of compulsion over any of these folks.
wazew 20 Mechanism; Chemical poisoning. sz 20 Despite that fact, the state wants you to
oesezeem 21 Now, these folks, these doctors, knew «vwm 21  know -- despite the fact there 1sn't an elevated
22 that this was an incident that had happened in a wrsew 22 temperature or dehydration, despite all that, it's
o 23 sweat lodge. It's not like these folks just showed wwwm 23 heat stroke beyond a reasonable doubt. And Mr. Ray
wuzew 24 up out of the blue and they were trying to guess. wxwm 24 Killed these people.
wusew 25 They knew these people were all in a sweat lodge. wsraom 25 Let me ask you something. If you were in
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wwaww 1 charge -- in fact, you should beging this woeew 1 than 48 thafter the accident. And then they
wrsew 2 yourselves -- what would you want to know before wossw 2 raked it clean. It's all gone.
wmsew 3 YOU accuse a man of killing three people? Would wnom 3 You're going to hear evidence that the

4 you want to know whether somebody actually was w4 OWNers of the resort and the fire tenders were told

‘ 5 accidently poisoned? Would you want to know what «uww 5 by the state don't worry. You guys aren't
wuoen B they ate? Would you want to know what they drank? waww 6 SUSPECtS.
wusew 7 Would you want to know what they breathed in? a1 And, again, I'm not saying they should be
cmoen O How about their lodgings? Remember that w8 suspects. Okay? This is not me saying ch, they're
waren 9 Leglonnaires' disease a long time ago in wazwew 9 criminals. They're not. They're good folks.
«=ew 10 Philadelphia? Bunch of people died because there wanen 10 Everybody is trying to do the best they can. Okay?
w11 Was something going through the vents. How about aaseen 11 This was not a cnnme. This was an
wwew 12 where they slept? Did they ingest anything? Would wasm 12 accident. And when you hear all the evidence the
wamw 13 you want to know that? wawn 13 state puts on, I want you to keep all this in mind
omzn 14 Before you say this man -- this man «wom 14 and ask yourselves, what would you want to have
waxew 18 killed three people, would you want to know that? «asew 15 seen before you accuse the man of killing three
wsaen 16 Would you want to look at the people? Would you wasew 16 people?
w17 want to look at the place where all this stuff wnssem 17 You heard some things from the state
«wwuew 18 happened? Would you want to go get the food, go In waoe 18 @about testimony about collecting samples, the wood
wnaw 19 the kitchen, see what's in there? Would you want waeew 19 and all those sorts of things. Well, here's an
waew 20 to do that? waww 20 interesting time line. I didn't make one, but
ocsason 21 And the state tells you well, you know wawew 21 maybe you can keep this in your mind.
wanssow 22 What., We did. We collected some things. You're sz 22 The accident happened on October 8, 2009.
wwsew 28 going to hear they took some samples of dirt. They wenem 23 Sorry. October 9 the state collects some samples.
wwors 24 didn't bring it in. They're, hke, little film wexe 24 October 10, the next day, the Hamiltons destroy the
wwoen 25 cONtainers of dirt, probably three or four of them. wesm 26 scene. A criminalist, this criminalist we're
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wnww 1 The sweat lodge I1s probably the size of this room. wess 1 talking about, the CSI person, she started her work
w2 Okay. So little film containers. They wewew 2 ON January 20, 2010, so the next year. She starts
wwww 3 cut four pieces of the tarps about a foot by foot w3 it
wne 4 section -- four sectional pieces out of what? I wawm 4 The state charges Mr. Ray with homicide,
wwzen 9 cCan't do the math, but several hundred square feet. waw 5 with killing three people, on February 3, 2010. So
wszs 6 They took some rocks. They took some dirt, as [ wesew 6 what is that? About 13, 14, days after this
unw 1 told you. They took a few pieces of wood and wasew 7 Criminalist starts her work examining -- you
wsan 8 that's it. uwesen 8 KNOW -- some pleces of wood and some of the tarps.
wnsm 9 And you know what happened the next day? |weom 9 I'm not saying that's enough. But she starts her
wwwew 10 This 1s the very next day after, after, the state waum 10 examination of this.
wsam 11 collected a bunch of evidence or some evidence. waoem 11 She finishes her work on
wnww 12 This is less than 48 hours after these folks died. wawem 12 February 4, 2010, the day after Mr. Ray has already
wwsen 13 The people who owned the sweat lodge, who own Angel | weaww 13  been indicted. She sends her report -- by the way,
wwsew 14 Valley Resort, who stored the tarps, who picked wam 14 her report concludes that something called
woom 15 what wood to use, who have the poisons in the shed, wanew 15 "volatiles" were detected on some of the samples.
wwoen 16 Who -- all of those things. Those people. You wazen 16 Okay?
wooew 17 know what they did? They tore it apart. They sz 17 She sends this report to the detectives
wowm 18 destroyed the scene. wam 18 0N February 5, 2010, two days after Mr. Ray has
casven 19 Thus 1s the owner right here, guy named «awn 19 been charged and arrested. And to this day, or at
wwwm 20 Michael Hamilton. In his hand is probably, ke, a wowm 20 least as of -- you know -- maybe May or something
wozen 21 box cutter. And what he's doing, the evidence will waww 21 like that last year, nobody from the state

22 show, 1s he's cutting up all the tarps and he's wsem 22 contacted her. Nobody said hey. What's a
w23 getting nid of them. There he 1s. This is less waww 23 volatile? I know we only took a few samples. But
wosw 24 than 48 hours after three people died on his wasm 24 what did you find?
won 25 property. This is them burning what remains less snsom 25 And other evidence. This is her own
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wasew 1 notes. Evidence returned to plmarty, never P | ’he's going to tell you a lot of
wueew 2 oOpened. No analysis. Would you have wanted to wesew 2 different things that are very important. For
warew 3 know any of this stuff before you go and charge a wese 3 iNstance, some of these patients showed up with
4 man, accuse a man? wae 4 something called "pinpoint pupils." That's when
‘ 5 Now, at the end of this case, I expect wawem B your pupils are pinpoint. And that is a telltale
wuzew 6 the Judge 1s going to give you some instructions. wawm 6 sign of poisoning.
wasew 7 This is part of it. And I expect the Judge Is a1 So he looked at all of these medical
wunew 8 goINg to tell you that the state must prove beyond «ozw 8 records. He looked at the lab results, looked at
«uzew 9 @ reasonable doubt that a superseding, intervening woww 9 all of these things. He says you know what. This
wusw 10 event did not cause the death. «auw 10 doesn't look like heat stroke to me. We didn't
sz 11 What's a superseding, intervening event? oo 11 have elevated temperatures. We didn't have
«uom 12 That's something that's totally out of the blue, wmenw 12 dehydration. We have all these other indicia,
«uww 13 like poisoning. Like you go rent a facility, and waeew 13 symptoms of poisoning.
wuswen 14 they've got poisons in there. wanen 14 You know what he's going to tell you?
owusom 15 So the state's got to prove to you -- as woww 15 He's going to tell you hey, you know what. When
wasem 16 you listen to this case, ladies and gentlemen, the «oww 16 you get poisoned, a lot of symptoms you see are --
wuswew 17 state's got -- they're going to put on a lot of wewew 17 they match almost exactly onto heat stroke.
wussw 18 witnesses who are going to tell you a lot of «aom 18  Nausea, vomiting, headache, altered mental states.
weoen 19 different things. wassm 19 All of those match right on.
onssown 20 But as you listen to that evidence, you oaarsoon 20 He's going to tell you, you know what. I
wsoew 21 are going to have to -- the state is going to have waew 21 would have looked into that. I'm not criticizing
wswm 22 to prove to you beyond a reasonable doubt that it waww 22 anybody. I think I would have looked into that.
wesem 23 Wasn't a toxin or something like that, a poison; wwiom 23 Now I want to address one thing. Now we
wesiow 24 that with all these clues out there 1t wasn't a wawm 24 come to this adults-can't-choose-for-themselves
wsw 25 polison, wazew 25 theory, this cult theory. You know, you probably
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P | But that's not all. I'm going to make «aev 1 heard it in the state's case barely disguised that
w2 SOMething very clear to you right now, which s the waan 2 Mr. Ray is somehow a cult leader, that somehow he
wewew 3 Judge instructed you Mr. Ray doesn't have to put on wew 3 Overbore people's will with words, like he's some
wewew 4 any evidence at all. That's our system. Best waww 4 kind of religious figure. He's not. Okay?
wsom 8 Systemn in the world. Mr. Ray does not have to put wasm 5 Here's his business -- oh. You know
wsow 6 ON A stitch of evidence. He's presumed Innocent. wasew 6 what. I'm sorry. This is a doctor who has
PP We're going to put on some evidence. uweor 7 €Xamined the very same dentist that Ms. Polk was
wswn 8 You're going to hear from a medical doctor. His unwew 8 talking about. He also was at the same hospital
wssew 9 Name Is Dr. Ian Paul. Dr. Paul is a medical usum 9 With the two of the folks who passed away. And he
wesew 10 examiner for the State of New Mexico. Okay? So uweew 10 says, we did not have a cause for his symptoms or
wssew 11 he's not -- he's a guy who works with the police. e 11 the other people's symptoms that were in the sweat
weon 12 He testifies for the state. wown 12 lodge, Iincluding the two people that died. They
sessorw 13 He has never, ever worked for the defense |uw«:w 13  didn't know. Okay? They didn't know.
weoew 14 team In a criminal case. I'm going to repeat that. s 14 To go back to this one point, they didn't
«eww 16 Ever. He has never worked for a criminal defense weswew 16 know. The doctors didn't know. The ER doctors who
«sww 16 team ever. Not only is he a medical examiner, but weww 16 had their hands on patients didn't know. The state
wwzew 17 he's a certified ER doctor. So he knows not only uscw 17 charged Mr. Ray with consciously, knowingly
wezew 18  patients after they passed away, but he has dealt woem 18  disregarding a risk.
wezew 19 With patients who are living and who are in grave oassom 19 How could he have known about a risk that
wesen 20 distress. «ssew 20 these doctors who are actually touching patients,
sessoom 271 He examined all of the medical records in wesew 21 doing examination, they don't even know? How could
22 this case. Okay? So he didn't just sort of say wscrn 22 he know of a risk that the state can't even prove
ates 23 It's @ sweat lodge. He examined all of the medical wsnoew 23 tO yOu today is what happened? How could you know
waorm 24 records including those records that I just showed wnoew 24 that?
uasew 25 you, Okay? And other records as well. wsorom 28 Now, I wanted to show you, this Is the

Mina G Hunt (928) 554-8522

37 of 41 sheets

Page 145 to 148 of 161

02/06/2012 10:47:05 AM




149 151
woww 1 sOrt of cult center here. Okay?Qis is the wsssrn 1 hey go there and they start off, and
wnww 2 receptionist area. Mr. Ray ran a company. Okay? wnam 2 they start off and say hey, everybody. My name is
wowm 3 It's @ company. He had 27 full-time employees. wsww 3 Luis Li. I want to spend more time with my family.

4 There were IT workers, the receptionist. There wsww 4 1 want to be more present when my wife is asking me

. 5 were salespeople. There are people who ship the wsew 5 to do things. I want to be a better husband and

wwaww 6 DOOks and things like that. wown 6 dad.

wsoam T This is a guy who is in People Magazine, PP § And then 55 different people get up there

wwsw 8 NOt sOMe guru, despite what the media at times has wssew 8 and said I want to be in better shape. I want to

wosew 9 presented him as. He's an author. He doesn't have unszw 9 lose 80 pounds like the nurse did in -- one of the

wssew 10 to be something you want to read. Okay? But he's wssew 10 volunteers. I want to lose 80 pounds, spend more

wsosew 11 @n author. And what he does is he offers advice. wssew 11 time in the outdoors. Everybody chooses for

wsioew 12 He doesn't claim to talk to God. He wsarw 12 themselves what they want to do.

wnoew 13 doesn't espouse a religion. He doesn't command — And Mr. Ray says okay. Are you going to

wsoem 14 people to follow him. In fact, what he says is wsow 14 COMmMiIt to that? Okay. And the rest of the seminar

wsoew 18 hey. I'm going to suggest to you some ideas. Take wsow 15 is all based to on that. Are you committed to

wssm 16 What you want. Leave the rest. That's literally wsow 16 that? And are you committed to that?

wsiwew 17 OUL Of one of his books. wses 17 So then he says okay. We got a guy with

wsiazen 18 This 1s the -- you know -- the cubicle wsuxew 18 @ razor, and he's volunteering to cut your hair.

sz 19 area. And Rebecca i1s being welcomed back to work. wszew 19 Want to cut your hair? Here's what people say:

wssen 20 This 1s a series of business cards that Mr. Ray had wszen 20 About half the people say yeah, I want to cut my

wsew 21 1N hus office. You probably can't see it to well, wsn 21 hair. And the other say no, I don't want to cut my

wsao 22 but that says, J. Paul Getty, John Rockefeller, wswn 22 hair.

wssw 23 Edison, Hurst, Vanderbilt, Hughes, Henry Ford. And oesessou 23 Mr. Ray says, that's okay. But let me

wasew 24 then -- you know -- probably a little w24 ask you, if you didn't cut your hair, why didn't

wssew 25 presumptuously, but he puts his own business card wsom 25 you cut your hair? Just think about 1t. Is it
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wosew 1 oOuUt there. Okay? wsww 1 because you're wedded to the way you look or what?
asissn 2 That's not a list of gurus, or he doesn't wsem 2 Think about it. That's all.
wssew 3 Say -- you know -- I don't want to blaspheme. But wser 3 Not oh, you didn't cut your hair. Get
weowew 4 1t doesn't say -- you know -- prophet, prophet, w4 oOUt Of here. You're a failure. None of that.

«zoen 5 prophet, prophet, prophet, James Ray. Okay? This wssm B Then they meditate. These are the

wzwem 6 1S NOt about religion. wusew B activities that the state says made all of these

w1 And here's the program that we dealt with wsoen 7 adults, people with jobs, families -- you know --

wesew 8 at the Spintual Warrior Seminar. I want to make wswew 8 Vibrant people. These are the activities made all

wzsw 9 ONe thing really clear right now. You've heard a wsww 9 these people unable to choose for themselves,

wsww 10 lot about altered states. Okay? This is not about wszv 10 completely devoid of free will.

wasew 11 drugs or booze. There is no drugs, no booze. And aessiom 11 So they meditate. That's one of the

waew 12 Ms. Polk was talking about how -- you know -- wssom 12 altered states. You're going to hear that -- you

wszem 13 Mr. Ray had chastised one of the volunteers about wszm 13 know -- falling in love, according to Mr. Ray, I1s

wazew 14 drinking? Okay? This is not people taking ws=ew 14 also an altered state. It's any state that's not

wssew 15 mushrooms and having visions. Okay? Are we clear |wsww 15 normal.

wssen 16 about that? wssson 16 They did yoga. They wrote in their

wsoem 17 Here's what it was: Folks show up. They wssew 17 JOurnals about personal things. Tell us about a

wswew 18 decide for themselves what they want to fix in wsww 18 time where you were ashamed of what you did. And

wsowew 19 their lives. Maybe it's I want to spend more time wssew 19 how are we going to fix that? Tell us about

wswew 20 with my family. I want to be more true to myself. wsam 20 something that -- you know -- relationship where

wsew 21 1 want to -- whatever. Whatever it might be. usswew 21 yOU weren't as good as you could have been. How
22 Mr. Ray doesn't pick it for them. He wssam 22 @re you going to fix that? That's what they do.

wnz 23 doesn't say, oh, you need to be more true to me. ousssoom 23 Then they did this thing called -- you

wsum 24  These are people who decide for themselves what wssow 24 know -- the "holotropic breathing.” This is

wszne 26 they want to do with their lives. wssew 25 another altered state. You want to know what that
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wssen 1 1S? That's, basically, no dlsresp’to the people wsssom 1 .might think it's against your
wsow 2  Who do it. This is not for me. This is what they wasew 2 beliefs, You might think it's a waste. You might
wsorew 3 did. They huff and puff, and they get dizzy. And wsaew 3 think it's a waste of money, waste of time. That's
« 4 they listen to some really loud music with drums wwaew 4 Okay. Nobody is telling you what to think. It's
. 5 and whatever. Okay? wwww B Not for me either.
wssrew B And that getting dizzy and listening to s O But there is nothing, not a single thing,
wsww 7 drums and what have you, that's what caused people, |w.s=~ 7 about those beliefs or activities that's in this
w8 a@ccording to the state, to stop being like every wswwm 8 book that has the Constitution in it. There is not
wszew 9 Other American in the United States. That just w9 @ single thing about that that cnminalizes what a
wsxew 10 made it so they couldn't speak for themselves w10 person thinks or wants to do.
wsxewn 11 @nymore. They couldn't choose. And by the way, wsam 11 You know why? Because in America we're
wswe 12 this dizzy state 1s another one of the altered weum 12 allowed to do whatever we want. We can build our
wseemn 13 states that Ms. Polk was talking about. wacw 13 communities however we want. We can climb
wsom 14 And I told you about the Samurai Game. wssew 14 mountamns as I -- I want to do it. We can collect
wswnw 15 Okay? I told you about that game. It's nota -- wssw 15 guns. We can fix cars. We can have a book club.
wssow 16 despite the clips, the little short clips that sunew 16 We can go to church. We can do all these things,
wssen 17 Ms. Polk played, this 1s not a game about I am God. swoew 17 Whatever those things are, that we think are going
wsoew 18 Obey me. This s a dumb -- no offense -- but a sweew 18 o make our lives better. That's our choice as
wsoen 19 COrporate game. swoww 19 Amencans.
osrosen 20 I mean, many of you have probably been in | swww 20 And there 1sn't a single word in that
wsaew 21 COrporations that had to do this too -- close your swwn 21  book, there isn't a single word in our
wsew 22 eyes, fall backward. My wife had to walk around swwem 22 Constitution, that says you can't chant aloud. You
wsnew 23 blindfolded. This 1s what people do now here. And swem 23 can't huff and puff until your dizzy. You can't go
wsrew 24 they learn things fromt. This s -- this swmew 24 Sleep out in the desert by yourself for 36 hours, a
wszm 25 program -- oh. And then the Vision Quest, going swwm 25 day and a half. You can't go sit In a sweat lodge
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wszzew 1 OULINtO the desert with a sleeping bag and being swsew 1 if that's what you want to do. There isn't a
woew 2 OUt there. And there's no guards. It's not North sww 2 Single word that says you can't do those things.
wssew 3 Korea. You just go out there. You're on your s 3 THE COURT: Mr. Li, about how much longer were
w4 honor system. Don't leave the circle. wosew 4 you anticipating?
st D Who's going to tell If you leave the PRSPV -1 MR. LI: Probably 20, 30 minutes, Your Honor.
w6 circle or not? You probably could jump out of the soosw O THE COURT: We're going to have to go ahead
wsem ¢ Clircle, Jjump back into the circle, jump out of the swsew £ and take the recess. Thank you, Mr. Li.
w8 CIrcle. You could probably walk down -- there is wsorom 8 MR. LI: Thank you, Your Honor.
wssen 9 NO guards. There's just you. If you wantto do sorowm 9 THE COURT: Ladies and gentlemen, we'll do
wwaew 10 1, do it. If you don't want to, don't do it. soueew 10 that in @ minute. I want to mention something. In
wasew 11 That was the program. saormw 11 the opening statements -- I said this before --
oastsem 12 And that's the program that the state =aww 12 evidence is not presented. The attorneys have
wssew 13 s@ys you should ignore the ER doctors. You should s 13 discussed and played on the CD player what they
wsam 14 1gnore the witnesses that are at the scene who are samw 14 believe may become evidence.
wsom 15 saying hey, I think it was toxins. You should o 15 But no evidence has been admitted. There
wswoew 16 1gnore the no elevated temperature, no dehydration. saz 16 can't be any evidence until a witness is sworn and
wswm 17 You should ignore all of this, all these soew 17 testifies or perhaps there is a stipulation, maybe
wsow 18 Inconvenient facts, and deduce that grown people, s 18  an exhibit shown. So I want to make that clear.
wswen 19 grown adults, cannot think for themselves and that osorszem 19 And I want to clarify also, I got a
wszew 20 Mr. Ray controlled them. wawm 20 question from a juror. And I want to say right now
aussavn 21 I want to address one thing right now. smom 21  how that works. The questions will be presented to
22 This might not be your cup of tea. You know, all saam 22 WiItnesses after witnesses testify. The attorneys
wsmwov 23 this talking about -- you know -- all this stuff. sosew 23 aren't normally the people who would answer
wawew 24 I barely can repeat it. I don't even understand wosen 24 questions.
wwsen 25 1. It might not be -- you might think it's dumb. sorssm 25 So what's going to happen is after a
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witness testifies, you will be g@ an opportunity
to write questions. Of course, you're free to
write them down as you're listening to the
testimony also. But at the end of the attorneys’
questioning a witness, that's when the jury
questions will be presented.

And there will just be one round of jury
questions. I want to mention that also. I will
take those questions and present them. So I want
to clear that up right at the start.

So we will go ahead and take the evening
recess, then. And I'm going to advise you once
again, you are reminded of the admonition not to
talk about the case with anyone and not to let
anyone talk to you about the case. This includes
family members and friends.

You may certainly advise people at home
and work that you are on a jury. You can tell them
about the expected length and schedule for the
tral. But beyond those scheduling matters, tell
people you cannot say anything more about the case
or your jury service until after the trial.

When the trial is over and you have been
excused as a juror, you will be free to discuss the
case and your experiences as a juror. Just because
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MS. Q(: Yes, Your Honor.

MR. LI: That's fine, Your Honor.

THE COURT: That's part of the record. And
then also you will have questions. You will have
copies of this juror question that was presented
and you can see. And what was asked there was
actually what would be kind of a routine juror
question if there were a witness. But you will get
a copy of that, and that will be made part of the
record as well.

I'm going to ask that the attorneys be
here at 8:30 tomorrow morning.

And Is there anything else you want to
take up now?

MR. HUGHES: Your Honor, as a housekeeping
matter, I provided your clerk with two additional
exhibits on that same issue. I'd ask they be
sealed for the same reason.

THE COURT: That's ordered.

MR. HUGHES: And the defense was provided
copies as well.

MR. LI: That's correct, Your Honor.

THE COURT: Anything further?

MR. LI: No, Your Honor.

MR. HUGHES: No, Your Honor.
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I read these things, I don't want them to lose
force in any way. By "these things," I mean the
admonition. It's so vital to the system, to this
case that, you honor that admonition. That's why I
repeat It and it's not just something read off a
plece of paper. You have to avoid media exposure.
You cannot discuss the case, all those things.

So please be back in the jury room at
9:00 a.m. There may be some legal matters to take
up. So we might not be going within 5 to 10
minutes of that time. It may be a bit longer. But
I'm still going to ask that you be here at 9:00.
Remember the admonition. And take care.

I'm going to ask the parties to remain.

Thank you.

(Proceedings continued outside presence
of jury.)

THE COURT: Record will show the jury has
existed.

I did make reference during the
preliminary instructions to the March 1 note that I
had displayed to both sides regarding the
Inadvertent exposure. And I'm going to make that
part of the record. You both have copies, Mr. Li,
Ms. Polk?
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THE COURT: Court is adjourned. Thank you.
(The proceedings concluded.)
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